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NOTE 


The Chapter which now follow * the Vlll — deals with the 
Laws of Partition and Inheritance and topic* cognate to these 
Mr Colcbrookc selected this portion from the Mitik$lui« of Vljawe 
twin and presented it along with his translations of similar 
portions from other works describing the wholo collection ns 
Standard Hindu Law Book* In fact what is known and 
referred to ns Colebrooko s MiUlqhar* or simpl> the MBJqbira in 
judicial decisions generally is thW Extract from the MHiIqlun 
composing so much of its work us relates to Inheritance 

Having regard to tho length of the period for which Cole 
brooke a translation has been In use and relied upon as an 
authority and having regard to its excellence an a translation 
which has thus acquired a high authority ns n work of reference 
special core has been taken in the follow ing pages not to disturb 
the spirit and generally even the letter of Colebrooko s trnnsla 
tion unless a departure was found to be neccssnr} in which 
case the differences are explained m tho notes below the line 

Another point to he noted 1 b the division into Chapters 
Sections and Paragraphs noticcnblc in Colobrooko s translation 
There Is no such division in tho original work It will bo 
remembered tliat the is a running commentary wTitten 

by on the Smytl of YijSvndkj*. VijBinHw»r» takes 

the verses of Y«jfiaT*lky» and appends his gloss thereto and 
the English Translation of tho First Book and tho first seven 
Chapters of tho Second Book of this work published in theso 
M Collections has closely followed the method adopted by 
VdESnelwira so that tho translation appearing in this Series pre- 
sents an exact rcsemblanco of the original text as it is Tho 
same method is continued in the following Chapters However, 
for facility of comparison and reference tho divisions made by 
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Colebrooke are indicated by black figures m the body of tbe 
translation, and the poition coveied m each page is also indi- 
cated m biackets at the top It is, howevei, necessary that the 
text is appreciated m its ongmal foim from which this division 
into Chapteis, Sections and Paiagraphs appeals to have been 
made by Colebiooke probably foi convenience of lefeience Foi 
it has led at times to senous consequences m that some of the 
judgments of the Couits appeal to have been influenced by this 
division Indeed, some of the placitd in Colebiooke’s tianslation 
have been tieated as vases, giving an impiession that the portion 
under lefeience lepiesented vases m the ongmal Smrh 
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Mitakshara — The meamvf/ of Daya 


C Colebrooke I I 3-5 

Ytijfiavalkya 
Verse 114 


of the (paternal) giandfathei becomes the pro- 

Definition of Un- p er ty of his sons or grandsons, in the light of their 

obstruct! bio nnd ^ p 1B sons an d grandsons respectively and 
Obstructiblo Daya, ° 

thus ( this ) IS an inheritance not liable to obstruct- 

5 ion But property devolves on ( paternal 1 ) uncle, brothers and 
the rest, ( but only ) in the absence of the male issue and of the on ner, 
and thus the existence of a son, and the existence of the on ner are 
impediments 2 ( to the devolution ); and as it is ( only ) in the absence 
of these 3 that the propeity devolves upon those in then capacity 
10 as uncle and bi other (respectively ), this ta an inheritance subject to 
obstruction The same should be understood in i espect of then sons 
and the rest 


( 4 ) Partition 4 ( VibMga ) is the adjustment of diverse rights 
regarding propeity held collectively bj assigning seveially ( to mdi- 
viduals ) particular portions of the aggregate ( 5 ) Entei taming the 
same opinions it has been said by Narada 5 “ AVhei e a partition of 
“ the paternal estate is instituted 6 by the sons, it is called by the 
“ learned, Partition of D.lyu ( hentage )-a title at laiv ” “ Paternal” 


1 This translation is m accordance with tbo reading adopted in tho text 

of the " Collections " viz Tho othor reading is w Inch 

appoars to havo been before Mr Oolobrooke when he published hie translation 

2 Pratibandhah — 

gsrcrstfr — The existence of tho son, and also of tho o\\ ner, 

aro tho obstructions It should be noted that this oloinent of non-vesting disting- 
uishes it from the m which the interest being vested, tho oMstenoo of 

these two or others do not work as impediments The right of representation is 
always given effect to, with the result that the interest of persons in lineal ordor ig 
unaffected, and is therefore unobstructed See Subodhim also p 42 1 34 

3 t « the male issue and the owner 

4 Compare with this Vtramitrodaya ( p 1000 11, 6-10 ) rrr-n C4 *--) rp ^ UCT sippui- 

fivTPT I Seo Lalshmibru vs Gnujmt Moroba 5 
B H O It O O J 128/135 , and Yelhamma ? vs Kaiha 5 Mad 61/67 

5 Oh xni-i 

6 The term in the text is Kalpyate ( ^2/^ ) “is contemplated or thought of 
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y*f<UeoUr> I 

Vtr»* at J 

litre it indicative of any 1 relationship which it a cause of property 
Alto ( the expression \ J Bv the toot ’ indicate* relations by pro 
^1^0115* ( in general ) 

( 6 ) ( Tim*) the following points lave to Ik expounded in thi* 
chapter, n (a) at what time ih) of what (c) bow and (d)by whom 11 5 

a partition to K made ? Of these at what, time, liow * and liy whom 
trill be explained in the course of mterjireting tlie (several) verses’ 
(bearing on these sabjecta) respective!) Of wlmt, a partition 
( may take place X i» the oni> subject ( to be ) considered here 

(7) Dor* the right of owneriliip an*e after partition, * or doe* 10 
partition take place o? property after drere was the right of owner* 
ship ? Here tlie nght of ownership is itself being explained ( And tiie 
question is) whether the nght of ownership is dedarible from SUtra 
alone or whether it may be obtained from other ( means of ) proof ? 

I u A»r ichthmihlr HW-s um fr W* r rsrq, UtermDy when trsatltled U would 
bo “1$ lc«VaiU» W extevkm ft! relation *b Ip whkb U ft m*o of propetlT CV.W- 
brooV* hu hr*nil*ted It *j Lf tbe origin*! were TV Mate i» Ue*u«f 

»n«^r» loV*0 

Id lbl» kvk' *ny rtbUonihlp 1* not neeeWiUy JUtber • (fit* V »hkb 
•nlKk* l ho cUlnunt to lik tbo property^ not neeeejniUy ftcatUe or ro^nulo 
bftt generally * Uwd on legeT title 

Dot the Irpd title D limited by l bo next lino to propinquity h it m3 — which 
bx* taonf bt In l bo cxpUntllon of rpft —-by the »on* 

* TV Vlrtmllrodayft make* it forth r *Wr «nd rrrtrlct* It l* 1 UlW» eon 
netted by lbrtl coutenpaleltj Son alec StiwIAfw Text p.43 11 011 Tr p 
1UM4 

Tbm» while tbe Interpretation* of the J/JieijAere uni the f r« HU redeye point 

to « coparcenary body, tbo Day* Dieye extendi It to ft wider l dy si*, the 
joint funily jW^mr ewP'jerwc^Wrfr m vr •Bfftn*fo*T rr 'r^t 

sdTwi.- 1 TV term Day* Dioyn U nied for a dirt ion of tV good* of any relation 
by any relation* Accordingly Nirad* hai pointed oot the dlitrlbntlon of the 
property of the mother ftnd like other* 

It ibcald I* noted th»t tbU dieotgenee between the two polftli of rlesr i* In 
Voidng with their reipwtlfo background* For while the rewrite of ih, 

Uvl afjiwre f (h*rip* m£ I iraiWey* end other* uo Introductory of the 
«r*«e JL 116 wUeh treat* of the partition by tbe father th* pip fjjtfy, Ural* 
generally of partition 

3 Of Yljfiaertkyft. 

4 Be* SttUdiM T it p. O H Id-20 Tr p. 100 1L *45 
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Mltakshara — The meanmq of Daya 


rColebrooke I I 3-5 
I Yti)f\avalhya 
L Verse JU 


obstructive and 
Obstructiblo Daya , 


10 


o£ the (paternal) giandEathei becomes the pro* 
definition of Un- peity of his sons oi grandsons, m the light of then 
being his sons and grandsons respectively and 
thus ( this ) is an mhei itance not liable to obsti uct- 
lon But property devolves on (paternal 1 ) uncle, brothers and 
the rest, ( but only ) in the absence of the male issue and of the owner, 
and thus the existence of a son, and the existence of the owner are 
impediments 2 ( to the devolution )*, and as it is ( only ) m the absence 
of these 3 that the propeity devolves upon those in then capacity 
as uncle and brother (respectively), this is an inheritance subject to 
obstruction The same should be understood in lespect of then sons 
and the rest. 


( 4 ) Partition 4 ( Vtbhdga ) is the adjustment of diverse rights 
regarding property held collectively by assigning severally ( to nidi* 
viduals) particular portions of the aggregate ( 5 ) Entei taiinng the 
same opinions it has been said by Narada 5 " Where a partition of 
“ the paternal estate is instituted 6 by the sons, it is called by the 
“ learned, Partition of Daya (heritage )-a title at law ” “Paternal” 


1 This translation is in accordance with the reading adopted in the text 

of the “ Collections ” viz The other reading is which 

appears to have been before Mr Oolebrooke when he published his translation 

2 Pratibandhah — - 

sriWM — The existence of the son, and also of tho o\\ nor, 
are the obstructions It should be noted that this element of non-vesting disting- 
uishes it from the STufrh-ti in which the interest being vested, the existence of 
those two or others do not work as impediments The right of representation ib 
always given effect to, with the result that the interest of persons in lineal order is 
Unaffected, and is therefore unobstructed See Sttbodhim also p 42 1 34 

3 » e the male issue and the owner 

4 ^Compare with this Viramitrodaya ( p 1000 11, b-10 ) sipmfl* 

foST’Hram frernd I Seo Lakshmbai vs Ganjmt yl foroba 5 

BHOSOOJ 128/136 , and Yclhammal vs Kalha 5 Mad 61/67 

6 Oh xni-i 

^ The term in the text is TCtil.mmfa t - ■ \ u , ~ . , _ . _ n 
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Uj« r.»r* I 

l mill J 

bore ti indicative of any 1 relationship which is n cnnsc of (coperty 
Also ( the expretsion ), J By tlw son* ” indicates relations b\ pro 
pmrpnty* ( in general ) 

(6) (Tlius) tile following points lave to I* expounded In tbit 
dopier, n * (a) at what tune »b) of what* (c) how and (d) by wliom is 5 
a partition to 1w male? Of these at wbat, time liow and liy whom 

will be explained In the oonrieof interpreting tlie (several) venes 1 
(bearing era the*-* subjects) respeclittH Of what, a partition 
( mav taka place ), la the only subject ( to be ) considered here 

(7) Don the nglit of ownenliip arae after jartuion,' or does 10 
partition take place of jtropert> after tlvere waa the right of owner 
•lap ? Here tlte nglit of owuerslup is itself being explained ( And the 
question ts) whether the right of ownership is dcdaable from Mitra 
alooe or wlictlirr it may l»e obtained from other ( means of ) proof ? 

1 Any t«UU»tuUprmri^*'' l tv*cT^rrx Uut»Hy when uanilaud H woald 
be Li laelaiWe by extern km of reUtloithlp which l a aaic *f properly Ct-W 
brook* ho H ran dated It m U the origin lwtre The hum ladle* ted 

Vo t* to 

In thl* k-dk- any nUtlonihlp l* let noee-aarUy {lather « (flu), ahkh 
entitle the claimant lo taka the property} not Dcc**terlly agfiatle or eopnello 
bnl gener Uy a claim Uied ©■ legal* title. 

Hut the legal tlll« i* limited by th* next line to propinquity UnrwiQ — which 
bo lean brought in the explanation of ipft — by tb* ictu 

The yimnllto«laya make* It further eWar and mtrkt it to teUUaa* eon 
Bee ted \tj Unral eobiangnlnlty Bee aho S*A>lb m Text p. 43 1 1 0 11 Tr p 109 
UlR-i4 

Tbni while the Interpretation! ot the .Win! flare and th* I iren (r*d y* pdat 
rnrrr to a eojarrenary body th* D«ya DUy« extend* It to a wider UJy tIe. the 
Jolat family yrwnnWt, 

Sl f bnPI.- u Tbe term Day* DU y* le need f r adlrl Ion of the good* •{ any relation 
by any reloUen Accordingly Virada baa pointed on l the dUtrlUtlon of th* 
property of th* mother and like other* 

It booJd bo n ted that thi* dlrergmce between th* two point* of rkw !■ [ n 
keoplng with their reapcoUre baekgroaad* For while th* rematka of th* 
J/L/lIfW* l iinripm and I lnwur*d*y* and other* are Lntrodoatoey of th* 

T*r** IL 115 which treete of the partition by th* father, th* /My* tfjtfya treat e 
generally cl partition 

3 Of YlJDarmTkya. 

t Bee S*WtW, ferti 41 U Id-Jo Tr p. 109 lb 3 - 16 . 
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Ytijftavalhya 
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( 8 ) Heie 1 ( it may be said that ) it is propel to say that it is 
deducible fiom Sasti a alone, on account of the text 

An objection 

of Gautama 2 “ An (individual becomes) ownei by 
“ inheritance, purchase, paitition, seizure, 3 or finding Acceptance is tor 
“ a Brahmana an additional (mode o£ acquisition), conquest for a Kshat 
“ nya, (and) gam (by labour ) for a Vaisya or Siidia” It the right o£ 
ownei ship be deducible from other ( means of ) proof, this text would 
not have any foice 4 So Mann, while discussing the extended 5 appli- 
cation of the term thief, observes 6 “ A BiAhmana seeking to obtain 
“ wealth from a man who took 7 what was not given to him, is regarded 
“ pi ease ly as a thief, even though he obtain it by sacrificing for such 
“ a man or by teaching him” If the right of ownership were ( deducible 
from ) merely temporal ( sources), the rule which directs the punish- 
ment of such as obtain wealth by officiating at religious rites, or by 
similar means, from one 1 who took what was not given to him,’ 
would be u relevant- Moreover, were (the right of) ownership a 
(purely) worldly matter 8 one should not say “my property has 
“ been wrongfully taken by him”, for according to the above assumpt- 
ion the ownership would be with the trespassei Now ( if it be said 
that because ) the property of another was seized by this man, and 
( that therefore it ) does not become the property of the usurper, 
( the answer is ) then no doubt can arise, whether it appertain to one 
or the other, just as would be the case m regard to the distinction of 

1 The Author sets out the opponent's argument ■which is called the gqqy 

2 Oh X 39-42 3 Cf Apprehensio, vel Occupntio 

4 Lit it would be meaningless The original is P 3 spqq “This 

text would have no meaning ’ 

o 31 mA i means “ an oxtended application or application by analogy ” 

1 11130 snrfnrror 1 sfph scrfa smkraxsr *r ti 

6 Ch VIII 340 

7 “ If I 1 ® wishes or desires to take or obtain ” 

8 See Subodhmt Text P 43 11 30-36, Tr 110 1L 7-27 
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“Colebrooke \ i 1(5 

Y&jttavalkya 
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a matter of popular recognition In the third 
* Page 74 clause of the Lipsd 1 S'tllra the venerable Guru 

has demonstrated as untenable an objection, 
which might be laised me " if restrictions relative to the acquisitions 
“of goods, apply to "religious ceremony, there could not be any 
“ property, since proprietary right is not temporal”, by showing that 
“ the efficacy of acceptance and other modes of acquisition in consti- 
tuting proprietary right is a matter of popular recognition” Indeed, if 
The objection acquisition of wealth be only for (the performance 
of) religious ceiemony, there would be no right 
of ownership, and consequently ( the celebration of ) a sacrifice itself 
would not be possible ( To this the answer would be ) It is a blundei 
™ of anv one who affirms that acquisition does not 

produce a proprietary intei est, since this is a con- 
tradiction m teims Accoidmgly, the Authoi, premising the accept- 
ance, by popular recognition, of the notion of the right of ownership) 
even in stating the demonstrated conclusion, proceeds to explain the 
purpose of the disquisition in this manner “ Therefore a breach of 


The objection 


The answer 


1 Tho Lipsa Sutra — ( See Balambhatti 8k p -125 Subodhmi p 44 Tr pp 
112-114) Thu is a disquisition as regards the desire of acquisition ( L\psa ) and is 
introduced m the Second Sutra or Adfnlartmn “ SWI ?TRT 

m the first Pada of the fourth Adhyaya of the Sutras of Jauruni 
In the first Sfilra the distinction between religious and personal purposes is 
examined ( Huq 1 ) In the second, the inquiry is whether tho nets of 
a man o g tho milking of a cow &e are relative to the person or to tho net of 
robgion In the third the question examined is whether restrictions as to the 
means of acquisition noticed m the Vtdas in reference to the four classes, must 
be taken as relative to the person or to tbe religious ceremony And the demon 
strated conclusion is that property when acquired is capable of being used for 
any number of purposes, but it can be used only by the person who acquires it , 
and since, therefore, the person acquiring it is the constant factor and the 
purposes for which it may be used may ?vary, the restrictions as to acquisition 
relate to tbe person 

Acquisition implies a relation between two objects, the owner and bis own- 
liko that of a mother and sou, there can, therefore, be no acquisition without the 
thing to be acquired, and it xs a contradiction in terms to say “ acquisition does 
not produce proprietary right ’^os it is to affirm Any mother is a barren woman n 
See Balambbatti Sk p 1 20 11 24-26 Also Sulodhim Text pp 44 and 45 
Tr pp 112-114 
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Mitalcshara — Special acquisitions 

heritage subject to obstruction ' 1 “Seizure” or occupation is the appio- 
priabon ( such as ) of water, grass, wood and the like, not previously 
appertaining to any other ( person as owner ) “Finding” is the 
discovery of a hidden 2 treasure or the like If these reasons exist, 
5 the person is (recognised as the) owner If they take 3 place, he becomes 
pioprietor “In the case of a Brcthmancc, that which is obtained by 
“ acceptance is additional” — ( the meaning of this text 4 is ) that, m the 
case of a 5 ? dhmana whatever is obtained by means of gift &c is an 
additional ( mode of acquisition ) not common 5 ( to all tribes )', simil- 
jq arly as to the text “ In the case of a ICshatriya , what is obtained by 
victory 6 ,” “additional” is again understood (The meaning is that) In the 
case of a Kshatnya, whatever is obtained by conquest, amercement, 
or the like is ( an additional mode ) not common ( to all the tubes ) 
( So in the text 4 ) “In the case of a Vaisya and a S'iidra what is 
“earned 7 (as wages by laboui )’’ Here also “additional” is again 
undeistood — (The meaning is that) — what is earned as wages by 
agriculture, keeping the cattle 8 , oi the like, is in the case of a Vaisya 
a ( mode of acquisition ) not common ( to all tribes ), and in the case 
of a S' (a dr a, that which is earned m the form of wages by service of 
2Q the regenerate, and by similar means, is ( a mode of acquisition ) not 
common ( to all tribes ) 

Thus, likewise, among the various causes of piopeity which are 
peculiar to mankind, whatever has been stated, as pecuhai in the case 
of certain mixed classes m the direct 9 or inverse 10 order of the tnbesi 
eg driving of horses in the case of the SiHcts, and like other modes, 
is indicated by the word “earned”, foi all such acquisitions assume 

1 i 2 i 

3 f?r 15 is the reading adopted here There is another reading vtz 

Tr “ if they are known &c ” 

4 i « of Gautama cited above 

5 'HUTOWT t a peculiar or special mode of acquisition specially mentioned 

<3 7 1^1% 8 

9 sngdltm — i o the issue of a raided marriage when the father is of a class 

higher than that of the mother See Acharadhyaya Ver 91—92 pp 248, 250 above 

10 irfRdww — is the issue of a mixed marriage whero the mother is of a higher 

class and the father of a lower one See Acharadhyaya Ver 98-94 j> 252 above 


[ 
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the form of wages or biro for according to the ( lexicon ) Trikjujtfee’ 
c the word nimfvi n used to indicate wages or occupation M All this 
should be understood as wealth acquired b\ moles not common 
( to *11 tribes ) 

( 14) Ai for die preo^pl 1 (respecting the mccesuon of) ‘the widow 5 
and the daughters Ac-, the declaration (of the order of succession), 
eren In that text Is intended to prevent nn\ mistake although the 
prtq»netary right 1* a matter familur to tb* worl 1 where many jicrsons 
might ( bnt for this precept ) be sujiposed entitled 1 i s!ar die heritage 

by reason of their affinity to tlw ( lectased ) owner TV whole is 10 
therefore nnexcej tionalie 

(15) As for the remark tlut it property were temporal, it 

Tbe could not ** ,J1 1 ** m J property lias been taken 

“awavhyhim that also Is not accurate fora 
The mji«t doubt respectmg the proprietary right does arise 15 

through a doubt concerning the purchase, or other transaction which 
Is the cause of that right. 


( 16 ) Tlie pur|*oic of Uie preceding dis ju^ition is thu A 
tcxduyii M When BnWm iw* acquire wealth by a lilaineable act 
“ they arc purged of the guilt by'tlie abandonment of such wealth, by 20 
“prayer and by ngid austnity ” Now if property he dedudble only 
frqtn S'bfm, Uiat which has l*en olrtamed by hlameuble means e g by 
accepting presents from an improper person or by lurter or similar 
other means would not be property at all aud consequently would 
not be property purtible ameng sons But If tl*. proprietary interest 25 
be a worldly matter then even wliat is obtained by actx[*ing presents 
from an improper person tc- u property, aud may bo divided among 
heirs , and the atonement above referred to in the text “ tlicy are 
“ purged of the guilt liy Its abandonment ^c-" regards the acquirer 
* I*i era 76 on ^ ^ Bons ’ ^° wevcr Iheir proprietary SO 

Interest arises by their nght of Inheritance and 

1 Aram, m 6-114 
1- Ylifl 1L 16-* tmfrm 
3 Of Hina Cb. XI 19 1 

40 
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r"CoIebrookel.l 17-20 

| Y&}ilavalLya 
L Verse 114 


therefore no blame attaches to them, since Mann 1 says ' 11 There are 

“ seven lawful modes of acqumng property, (viz) inheritance, finding, 
“or friendly donation, pm chase, conquest, lending at interest, the 
“ performance of work, and the acceptance of gifts from virtuous men ” 


5 ( 17 ) Next, it is doubted whethei the right of property arises 

from partition or the division of a propnetary interest which already 
was existing ? ( 18 ) Of these ( positions \ that 

Another portion of property arising from partition is right , since 
a man to whom a son is born, is enjoined to 
10 maintain a holy fire for, if property were vested by birth alone, 
the estate would be common to the son as soon as born, and the 
father would not be competent to maintain a sacrificial fiie and per- 
form other religious duties which are accomplished by the use of 
wealth ( 19 ) Likewise, the prohibition of a division of that, which 
15 is obtained from the liberality 2 of the father, previous to sepaiation, 
would not be pertinent since no paitition of it can be supposed, for 
it has been given by consent of all parties As says Narada 3 
“ The two kinds of pioperty, viz , gam of valour and the wealth of a 
“ wife, and also that which is acquired by science — are three kinds of 
2 Q “ property not subject to partition, and so is a favour conferred by 
“the father ( exempt from partition) ” (20) So the text 4 concern- 

ing an affectionate gift viz “ what has been given by a husband, 
“ when pleased , 5 to his wife, she may consume as she pleases, even 
* when he is dead, or may give it away excepting immovable 
2 5 “ property,” would not be pertinent, if property were vested by birth 
alone Nor is it right to connect the words “ excepting immovable 
property ” with the terms “ what has been given ” ( m this text ) , 
for that would be a forced construction by connection of disjointed 

1 Oh X 116 See Ponnappa vs Pappuvayyanyar 4 Mad at page 24 — 
where the court enters into an elaborate discussion of this and other passages of 
the Mitakshara, for determining the relative positions of a father and a son 
under the Mitakshara 

2 nfliv * « favour, pleasure 

3 Chapter XIH-6 * 4 Of Vishnu 

6 Cf Mayukha IY 10-9 where it is ascribed to Narada 

See Damodar vs Pamanandas 1 Bom 166 Jagmohandas vs Manyaldas 
10 Bom 646 Surajmum vs Rahnath 25 All 353, 
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term?- ( 21 ) A* for the text M The father u matter of the gems 
pearl*, and coral* and of all (other movable property), but nerther 
the father nor ( even ^ the granl father 11 sj of the whole 1 immovable 
u estate " and also ( the text 2 3 ) t ‘ By favour of the father clothe* and 
u ornaments are used, bat immovable property may not be consumed, 5 
even -with the father a indulgence" — which paimges forbid a gift of 
immovable property through favour they both relate to immova 
bles which have defended from the paternal grand father And 
although after the grand father is dead hi* effect* become the common 
property of the father and boos, it appear* even from this text, that 10 
the gems, pearls, and other movables, belong extensively to the 
father while the immovable estate remain* common ( 22 ) Thor®' 
fore property i* not by birth, but by demise of the owner or by 
partition Accordingly *inoe the demise of the owner u a came oE 
property there it no room for suppoiing that a stranger could not be 15 
prevented from taking the effect* because the property wtu vacant 1 
after the death of the father before partition b:> hire wise, in the cuae 
of an only eon, the estate become# the property of the son by the 
father s decease and does not require partition 


( 23 ) To this the aniwer 1* It ho* been ibown that property js 
Th* ab„ 0[ a mat ^ er popular recognition and the right of 
sou* and the rest, by birth, lm mart familiar to the 
world and so it connot be denied bat the term partition 11 generally 
understood to relate to effect* belonging to several owner*, and 
doe* not rekte to that which appertain* to another, nor to goods 25 
vacant or unowned. For tbe text of Gsotama, expresses ‘ Let owner- 
“ ship of wealth be taken by birth, as the venerable teacher* direct. v 
( 24 ) Moreover the text above cited vn 4 (the father is tbe master) of 
gems, pearls, coral* <fco" is pertinent to the supposition of a proprietary 


l — The msculng of the text ii tbit, not the father not ctto the fiend 

fetter U the master of my of the hnrnorablfl property te. 

3 Tbe eathor of this text is not tnorrn 

Bee SM Silaram Fmndtt ti Skn Hartitr Ptxdii 36 Bee. 169 at p. IS] 

3 5WWVFT — There being no proprietary right error the property &o 

c» seocanl of the non-exiitenoe of tbe owner <Le ( Bee Bibunbhefti Bt p 131 ). 
i ni. of Narad* U. 1-4 tbors. 



Mitakshara — Rights in the ancestral property 

right vested by bn th Nor is it right to affirm that it relates to im- 
movables which have descended ftom the pateinal grand-fathei] since 
the text expresses “ neithei the father, nor even the grandfather 1 ” 
This rule 2 , that the grandfather's own acquisition should not be given 
away while a son or a grandson is hviug, indicates a propnetaiy 
interest by birth According to the other opinion, the precious stones, 
pearls, clothes, ornaments, and other effects, though mheiited from 
the grandfather, belong to the father under the special piovisions of 
the law, so according to our opinion also, the fathei has 3 powei, undei 
the same text, to give away such effects, though acquired by his 
father Thus there is no 4 difference 

(25) As foi the text of Vishnu 5 viz "(That which has been 
“ given ) by the husband when pleased &c ” which mentions a gift 
through affection, that must be interpreted as 1 elating to property 
acquned by the father himself and given with the consent of his sons 
and the rest for, by the text 6 above cited viz “( the father is the 
“ master of ) gems, peails &c." the fitness of things, only those other 
than immovables, for an affectionate 7 gift was determined with 
certainty ( 26 ) As for the alleged disquabfication 8 for religious 
duties which aie prescubed by the Veda and which lequire for their 
accomplishment the use of wealth, sufficient for such purposes is in- 
ferred from the cogency of the text itself which enjoins their per- 
formance and which is in the uatuie of a command. 

1 The ■word ancestral oan only apply to the proporty of the paternal grand- 
father and his ancestors, and not to the self-acquisition of the father Soe 
Baijnath vs Maharaj 8 Luck 28 , see also Muhammad Husain vs Ktsva Natulan 
39 Bom L B 079 ( P 0 ) 

2 titc That which is stated m the test of N arada cited above 

3 Bee no 1, p 994 

4 t a Difference of opinion 

6 Cited above at p 988, 11 22-24 

6 t 8 of Narnia & V\ thnu 

7 Thus a father cannot give even a small portion of ancestral property to his 
daughter, on the ground that she looked after him m his old age Jinnappa vs 
Ctnmmava 69 Bom 460, nor can he make a will, Pa, vahbai vs Bhagvant 39 Bom 693 

8 Both Balnmbhatti & Subodhmi explain this by saying that the power to 
perform these is given by special texts which enjoin their performance 


j“Co!ebrooke 1 1.25-26 

I Y&jftavalkya. 

L Verse 114 
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( 27 ) Therefore 1 ( it is lettled tint ) ownership in the father « or 
grand father a 3 * 5 estate is by birth Still, it (also) stanls (as good law ) 
that the father has independent power in tho disposil of effects others 
than immovables for indispensable acts of dot) and for purposes 
prescribed by the texti of law as gifts throagb affection, support of 5 
the family relief from dntras and so forth bat Iw is subject to the 
control of his sons and the rest, in regard to the immovable estate 
whether acquired by himself or inliented fro n his father or other 

1 Thl* Int regarding tin Urth right Id the aoeurtral property and the 
father t power of dltpotil over tin lama law boom notl-red In rarloni com 

la B*ht it rinna 7 Mad. 367 *t p MS Turner 0 J obeertc* ai follow* lo 
regard lo thii portion of tbs ^^at^ W* 'The effect of the MYeral pongu taken 
together U tbit, while the ownenhlp of th *on 1* rocognUud la all property 
whether the eel f -acquired properly of hi* father or annHlral the father baa power 
to dlipoeo at hi pleaeare of hie *c1f -acquired morablca and with a cowient which 
hi* eoa mait giro oIKU eelf -acquired InjHjorabbrt —ho bn the power to die pore 
of aoecrtral monble* for porpoeci Inculcated by eacrod text*, and of all property 
for IndlipeneabJo acte of duty, bat the eon may Interdict him, If lio eppUe* 
nneeetral wealth, whether morablo or Immorablo lo purpoie* other than thoea 
i auctioned Bee aleo ▼* C\hn**m 69 Horn. 469 « 37 Bom L. It 

483-487 and 60 CaL *00-371 46 AU M ( win by the father \ 

The following may Vo noted ai tome of these 

Pto lUlranl Sutjk t t Rati AuAeri S L V. 611 0 at p 08 Gt lAi Jfayoa/af 
r» Z>« J *c£W> 2 1 Born. 2 1 1 Bttlto ti A ail Mae **t> Bom. 61 

Ptnttf rditi Ti Ptfpm r yy*J 4 Mul. at pp 8 10 4 Ac, 

G mpilt t» -rfa fie ll pmbt 4 Mad. at p 8J 
RUtmwbtr* 1 faW Ti /’drxefj -fa* 4 Mad at j 103 
\eranaie t» J eml/iladri 8 Mid. *03 
6aaa Ttwltr ti RameftamJn Ttwltr 33 Med, et p. 381 
(Thlecaee dl/cum* the eercral portloai of tho MlUkdml blaring on the 
father e right error anceitral property generally ) 

Ktl Ptnhtd ti lUm Cfnrtt 1 All. ICO, SUmI ti J/fctte 1 V1L 390 

Jtttit Kmr n Sktt Ptrtknd 17 Cal, at p, 30 

Ch»lnd*e Sutfk n Stmt Ptrtmd 31 All 176 180 181 187 311 

t*»d Rtm ti Mtnytdtrn 31 AH, 369 

J/oJUmm d n \ Ur 6 Oal 8 i, 

3 Cfclebrooke trmniUUe u anctrtrmL The word In the original text U 

fcro* Arfeaufc f « belonging to tho grandfather Mr Oolebrookae traniktlon 

■“* taa wtraU w to J,mm rwei n Rmm P rfj *0 AJJ. .1 p. esc rthrr 
1 » s to th. mnirb of Babo J 0 Oh»o to Ml nto&i I** p^» 375 ( “id Ed. ) 



Mitakshara — An exception 


rColcbrookol 1 28 20 
I YQjnavaU ya 
Versa 114 


piedecessor, vide the text 1 “ Though immovables oi bipeds have been 
“acquired by a man himself, a gift or sale of them should not be made 
“without convening all the sons They, who aie born, as also they who 
“aie yet unbegotten, and they v ho aie still in the womb, require the 
“means of support, no gift oi sale should, theiefore, be made ” 

^Pagb 7 6 

( 28 ) An exception to it follows 1 “ Even a single individual 

, “may conclude a donation, moitgage, oi sale, of 

An exception stated J ^ - , 

immovable 3 property, dunnga season ot distress 
“for the sake of family, and especially for pious purposes ” ( 29 ) The 
_ , , meaning of that text is this while the sons and 

Explained ° . 

grandsons are minors and incapable ot giving 
their consent 4 or doing similar acts, or while the brothers are so and 
continue unseparated, even one pel son, who is capable, may 
conclude a gift, hypothecation, or sale, of immovable pioperty, 
if a calamity affecting the whole property require it, or foi sup- 
porting the family, or for pei forming indispensable 5 duties, 

1 “ OI Vyasa ns cited m other compilations ” — Colobrooku 

2 Brhasjxili ns cited in the Ratnakara &c — Colebrooko 

3 See Bhau vs Rayhxmath 30 Bom nt p 230, also see, Govmd vs Dcckappa 40 
Bom L R 639 at p 643 

4 and thuB render the expenditure a valid binding chargo upon their shares. 

5 "Indispensable duties ” The expression in Sanskrit — 

( Avakyam Kartavyc$hu piir-braddhadtshu ’) Tr "For acts which must be performed 
such as obsoquies of the deceased ancestors and the like” ( see 34 Mad at p 434 ) 

This expression has been subjected to judicial criticism — see Govmdaraztdu vs 
Devarabhotla 27 Mad at p 209 As regards the term iidi-'and the like’-at the ond 
of the above expression, Muttuswami Ayyar J observes ns follows in Ponnappn vs 
Papjtmvayyangar 4 Mad at p 17 “ The phrase Adi both according to Hindu 

law and the rule of construction refers to annual Sraddhas, the ceremony of 
upanayona in the case of minors in the three higher classes, and of marriage in 
the case of girls &c — and m short to such ceremonies as, if unperformed, would 
entail a forfeiture of caste or status etc "—and it was held_m 27 J lad 209 that 
that expression could not be extended to the marriage of males This interpreta- 
tion was dissented from later on m j\I Kamesteara Satin vs \ Vecracharlu, 34 Mad 
where at p 434 it is observed, “ the word Adi — means " beginning with ” and 
merely indicates that the father’s ceremony which is named is one out of a group 
of ceremonies ” The expression simply means “ acts, such as the Sraddha and 
the Uke others which have necessarily to be done ” See alBO 32 Bom 81 



Cokferook* LUO-trj MItikf b«rS — -Tranaftr nth ccnmti of all tic, 9flB 

V*TM 114 J 

tnch tfl obsequies o£ the ancestors 1 ( mane* ). ( 30 ) Aa for the toit 2 3 - 
u Kinsmen whether uruepa rated or separated are equal iq respect 
u of ( right* m ) immovables for one ( alone ) ha* not powtr over the 
** whole to make a gift, tale or mortgagV’-it mutt be interpreted thus J 
among uDtcparated kinimen, the oonsent of all is indispensably 5 
requisite, because, since the estate 1* held m common no one 11 fully 
empowered to make an alienation but among separated kinsmen, 
the content of all tend* to the facility of the transaction, by obviat 
Ing any future doubt, at to their tepiration or union it tfl not 
required on account of any want of sufficient power in the tingle 
owner and henoe the transaction 11 valid even without the content 
of tepa rated ki nime n ( 31 ) Again at for the text,* — a Land paste* 

by ex ( formal 1 tie* ) by consent of townsmen, of kinsmen, of neigh- 
14 hours, and of heirs, and by gift of gold and water 71 — consent of 
townsmen 1* required for the publicity of the transection, unco it 1* 15 
provided* that u acceptance of a gift especially of the immovable pro- 
perty should be public" but not that the contract remain* incomplete 
without the consent of the townsmen the consent of neighbour* 
serve* to obviate any dispute concerning the boundary the use of 
the content of batmen and of belr* bat already been explained- 20 
( 32 ) By gift of gold and water — sfoce the nle of immovable pro- 
perty is forbidden by the text * ‘ In regard to the immovable estate, 

* tale ts not allowed ( but ) a hypothecation may be made with the con- 
tent (of person* interested), and tmee also donation u praised In the 
text ** Both be who accepts land at a gift at also he who give* it, ore 55 
u performer s of a holy deed and thall sorely go to heaven," even when 
a Bile is to be made, it should be conducted, for the trnDtfer of 
immovable property, in the form of a gift, delivering with it gold 
and water ( to ratify the donation ) This it the mining 

1 Ooktuook* truulate*-" otwequl** of tb* father 0 tmt the word^/f wim 

n*od In «»n*etkra with Snidha IndleiU* oth*r uumton alio who tie d**d usd 
who#e f£r»d<LU U to b* perfonnnd. 

3 Of Bfbarpati XXV — IS Ek* Ptmmpf n Pt^nan/yaMfar l M»& 1 *1 
9 10 54 when tUj tnt hu b*cn rti»rr«d to and diicnmd 

t The inthor of thb pajMfo U no* known 

i. H, 170 See 11 LA 31B*tp 330 



q 94 Mitakshara — Partition by the Father r*Colebrooke I I 33 &n 1-4 

° 3 I YdjftavalLya 

L Verse 114 

( 33 ) Although the right of property is by birth alone in the 
estate of the father or the grandfather, we shall mention ( later on ) 
a special rule m the text ( II 121) lt Land which was acquired by 
“ the grandfather &c ” 


[ Colebrooke Sect 11 ] 

5 ( 1 ) Now 1 with a view to expound, at wiiat ti ne, by whom, and 

how, paitition may be made, the Author says 

Yajnvalkya,, Verse 114 

If the father makes a partition, let him separate his sons at his 
pleasure, and either separate the eldest with the best share, or ( if he 
10 choose) all may be ( made) equal sharers 

Mitakshara — ( 2 ) Vibhagam chet pita kuryat, if ( evei ) the father 
wishes to male a partition , then ichchhaya vibhajet, he may at his 
pleasure separate , sutan, his sons from himself , whether one, two, or 
more sons 

15 ( 3 ) The will being unrestrained and no rule being suggested, 

the Author adds, by way of lestuction, jyeshtham 
Bpeaal rule for the sreshthabhagena, and either ( sepaiate ) the eldest 

with the best share . iirom this it is undei stood 2 
that he may separate the eldest with the best share, the middle-most 
20 with a middle share, and the youngest with the smallest 3 share 
( 4 ) This distribution of the best and other portions is propounded 
by Manu 4 . “ The additional share ( deducted ) for the eldest shall be 
“ one-twentieth ( of the heritage ) and which is the best of all the 
“ chattels , for the middle-most, half of that , for the youngest, a 
-5 “ quarter of it-” 

1 Tr while pointing oat ( as to, at what time &c — the Author says 
&c ) This portion has been referred to in Kali Par shad vs Ramcharan 1 AJ1 160 
(F B ) Where it has been held that “ The son has nnder the Mualthara right to 
demand partition and part of hiB share in the ancostral immovable property dunng 
the life tune of the father and against his will 1 

2 * « it follows 

3 t 9 as given m the text of Manu here immediately following 

4 Oh IX 112 
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VtTM ttl J 

( 5 ) The term wi either n relative to the subsequent 1 alter- 
native n urre w£ lyolj ss n miifiBifr, or 1 all may U ep thorns, 
or all, namely the eldest and the rest should be made partaker* of 
equal portion*. 

( 6 ) Thu unequal distribution, moreover Is allowed m reference 5 
to property acquired by himself Dot, if the wealth descended to 
him from a tine of 1 ancestor*, an unequal partition at hi* pleasure n 
not proper as eqmlity of ownership (over such property) will’ be 
declared ( further on )- 


(7) Under the text* “If the father make* a partition &C-", 10 


l'«rlodj for rartltiOB 


when the father desires leparahon, tint is one 
period for partition Another period, also, is 
when, even when the father b living but is indifferent to wealth and 
disinclined* to pleasure and when the mother h incapable 4 of bearing 
issue — at such a time a partition « admissible merely at tbe option of 
the tons 7 even against the wish of the father, as is thown by Nanda, 
* r*oa 77 ’tfbo, premising partition subsequent to the demise 

of l»th parents by the text* : ** Therefore let the 
tons divide tbe wealth equally when tbe father b dead”, adds 7 * Or 
u when the menstruation of the mother has ceased, and the lister* are 
married, or when the father a sexual detiro is extinguished and he 
M ha* become indifferent to worldly interests- Here the words * Let 
M tbe torn divide the wealth equally are understood Gautama 13 like- 
wise, having *ald ‘ After the demise of the father let the ton* divide 
M liis estate, ” states a second penod, "or when the mother la past 


15 


20 


1 svprn — Hereafter to b* ft* ted. 

2. CoUUeot* UiniUki " fro* U, filler Lot tbe exprtulon li 
pUfkrttttjtU ) Tr u dc*r*«(W from u tnbrekt* ILm of nab ancestors ” 

5 YlJfUnlkja II, 1 1 f Ylj&anJkj»II 1U 

I fvpi'rrl — 1* * it U ted or fed *p wIlL plesrorts 

6 Lit it n**ai — and when lb* mother bu toned to menitrute 

7 Tbe Banikrlt expression U at tt« mere option of tbe *o»s The 

word in ii used in a eofleeUte uiboin i dUtriboUto ft dm It may therefor* 
bo ft tbe option of on* eon or ef more 

S CL XIII. I 0 CLXUL3 


10 CL XX\ 1IL 1 



Mltakshafa, JsOlapani — •Pailition by Father 


C Colebrooke 1 xi 7 

Y&jilavalkya 
Verse 114 


“ child bearing," and a third period has been indicated viz , “ "while the 
“ £atbei lives, i£ he desires separation ” So, even "while the mother is 
capable 1 o£ bearing more issue, though the father be unwilling, i£ he 
be addicted 3 to vice or afflicted with a lasting disease a partition 
is admissible by the choice o£ the sons- As says Sahkha : “ (Even) when 
“ the father does not wish, partition of inheritance takes place if he be 
“ old, disturbed in intellect, oi diseased.” ( 114). 


Jiftlapani 

Now the Distribution 
Yajfiavalkya, Verse n4 

Tho father, if he makes a distribution of Jus self-acquired property, 
then ho may make the sous separate according to his wish, and not the 
wish of the eon 

As says Viphnu 3 “ If the father separates the sons, he may make the 
"cons separate according to his v, ish m regard to property acquired by 
“himself. In regard to the grand-father's property, however, the ownership 
“of the father and the son is equal, partition cannot be according as he 
“may wish ” Here ownership is the cause. 

So Devala “ When the father is dead, the sons may divide the 
"father’s property There will be no ownership of these when the father 
“is living and faultless ” Faultless, l e not degraded 

At some places Narada 4 mentions a division by the wish of the son 
even m Tegard to the father’s acquisitions, thus “ When the mother has 
“ceased to menstruate, and the sisters have been married, when the father’s 

1 — ( Lit ) has ( yet ) the menstruation 

2 Tho translation of Mr Oolobroohe is retained here — but the expression in 
Sanskrit vi : , spiq-iRpr “ when his conduct is not in conformity with (the rules of) 
Dharma ’ — has a wider meaning and force Being addicted to vice is only one 
phase of “ the conduct not bomg in conformity with Dharma ” f and the son would 
thus havo a wider range of circumstances under which he can ask of a partition 

Moreovor, in explaining the text of Sanl ha m tho next line Balambhatta 
gives as an equivalent of prqfR%Tlh — which Oolehrooko has translated 

ns “ disturbed in intellect According to him the two expressions bear an 
identical meaning and v, onld mear — “ When the father has become irrohgions, ” 

3 Oh XYJQ 1-2, 4 Ch XI TT 3 



Calebrocks ULUtTI ^DUpSnl Mltikaharm— Skart/cr thevxf*. 99T 

rti*av+tlya ( 

I rrw tjt J 

“hiuj! fra Ire U eitlngubhcd end h» haa becoroo post ( oil ) doairo*-” 

Bernal de*!ro la titluffu! had t t wbon his capacity for eoxual 
enjoyratnt l a cone Past ( all ) desires L e from the householder » position 
to that of th* hermit, 

Jftfhihan ted, Or the side t Ac. i.<%b* should sepo rat* them with tho 5 
largest ■bare for th* eldest Or he mny ao make ( tho partition ) that oil 
may bacocn* e<iunl abaTerr- So Narada' ** Py th* fntbor hlmMlf those 
“who ha t* been separated into e^jual or Ie*» shares of the property for them 
“that Itulf U th* law Indeed, the father 1* the master of alL" ( 114 ). 

(8) Partition at the pleasure of the father Ini been stated to 10 
of be of two tort* n * equal and unequal In tins connection, m the 
case of an equal partition tlie Author adds a particular rule 
Ydjflavalkyu, Verso 115 

U be make tbe allotment* equal br* wives’ ( met of them) to wbom 
do Stndbaoa 1 bad been given by tie boiband or |be fatberdn-law, matt 16 
be made partaken of eqail porlionj 

Mrtakibora i— ( 9 ) Iwo, 1)} hu own cbotc. tiie fatlier makes til 

In* sons partaker* of equal portion*, then, the wives also should lw 
made participants of itnrw equal to tlinw of ton*. Yaiom, nth of the 
wives, bbartra iwabrre^a wa stridbinim nt doltim t t thorn no ttn-lhann 20 
htttl been (prat by the hu&twl or by (hr fafArr'indnir But if ffmUutna 
had been given ( to o woman ) th* Author directs farther on* ( vene 
148 ) half a share to be allotted to lror ( m tho text ) “ or If any lc\d 
4 been given, let lum assign a lalf n ( 10 ) If however lie mike the 
allotments bj allotting the best share, Ac-, to the eldest Ac^ then the 25 
wives do not get ti» best or such other portions, but receive equal 
share* of the aggregate from which the special shares hare been 

1 oh XUL 15 ~ 

*ATh*«tnm«U of l tbtripa on l hi • i ho aid bo noted «If «qu] ihara ora 
oUotWd by tU fatbar the widow* of hit foot and *r*bd»on» and hi* own wltn to 
whom bo tSriUn m faai btan ciren by tbelr haiUcd or father lo Uw or hJm, P ]f 
ahonld bamado partaken of lb*IrhotUnd • iharo n (8« 1 iimr»/wp il}lLl<M V 
Baa al** The Dlja-krana-Satifnba VL T , -132 
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Mltakshara, Sulapanl — Wife's share 


|“CoIebrooke t n id 
| Y&jitavalkua 
L Verse IIS 


subtracted, as also their special additional share as laid dovra by 
Apastamba 1 “ And the furniture m the house. The ornaments, are the 
“ wife’s ( property ) ” 


Sulapanl 

5 Vfijnavalkya* Verse 115 

Yad, ‘If &c.‘ If the father, by his wish makes them ( the sons ) 
partakers of equal shares, then the wives also who are without sons should 
be made partakers of equal shares , to whom Slridhana has not been given 
by the husband or any other, by reason of the text “ Or if any had been 
10 ‘’given, a half has been declared.” If however Slridhana had been given, 
half should be given 

Himself, however, if there be (only) one son, he should take two shares 
If he has more than one sons, less than two shares Ab say ^ankha and 
Llkhita " He, if he has one son, should make two shares for himself ” 

15 Similarly also “Two shares should he take for himself, when the father 

“makes a partition " This text 2 of Narada is even to this effect also (115). 


1 II 14-8-9 

Mr Colobrooke translates “ The furniture m the house and her ornaments 
are the wife's ( property ) — ” this is m accordance with the published ‘extracts’ 
of the text of Apastamba A referenco to the text of Apastamba itself, however 
points to a different Btate of things This text ooours in the 14th Khanda of the 
2nd Book of Apastamba’s Dhannasutra This Khanda treats of the Ddyavibhaga 
or “ Distribution of heritage” From § 1 to 6 the general lino of heirs is men- 
tioned, § 5 mentioning the king as taking by escheat Then from § G begin 
special rales of inheritance, and § 7 and § 8 give the special right of the oldest 
son to certain items of property, § 9 mentions the wife's claim to spocinl property 
and § 10 modifies it to 6ome extent The text quoted m the Mltakshara. is part of 
§ 8 and 9 Taras 7, 8, 9 and 10 run thus 

“ In some countries, gold, black cattle, black produce of tho earth is 
the share of the eldest ( 7 ) The chanot, and the furniture in the house according 
to some § ( 8 ) The shnro of the wife consists of her ornaments, and the wealth of 
tho jnat\ That, however, is opposed to Sa sir a ( 9 ) ” 

It will thus be seen that ‘‘ the furniture in the house ” m the passage 
from Apastamba forms part of § 8 which ( together with § 7 ) exclusively mentions 
properties which go to the eldobt son, while it is in para § 9 alone that a reference 
to the ornaments of the wife is made The translation given above and the 
punctuation are in accordance with this reading of the text 
2. Oh XLH 12 
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r<3ji« alkya j 

\ me jrt J 

( 11) To tbe two alternatives before stated, ti •, u and either 
* separate the eldest \rith the best share or (1C be choo« ) all mi) 1* 

( made ) equal sloren * (II 111 p. 99 11 9 above ) the Autlior 
propound* tn exception 

Yajilavulkya Verse 116 ( 1 ) •» 

Of cue who fa able end who a not desirous of bivni any stir* the 
separation may be effected by imnf (baa) a Infle 

MEak)bara —(12) To one vrbo is himself competent to earn 
wealth, and anibamauya. i cho i n t lieorirui oi Annn j ang /hare from 
hu father * wealth i e*, who doe* not wiih to bare on) slare any 10 
thing whatsoever i <n WiSchft, a trifle on article of no raluc may lw 
given and pfthak krrya, tqxrmhon cfelcJ, i <•« the division may be 
(thus) completed b) the father to tlat the children, or other heir* 
of that »on, may have no future claim of inheritance 

( 13 ) B) the text 41 or the eldest with the greatest share the 15 
diitnlration of greater and leii shares la* been shown To forbtd, in 
•uch a caw an unequal partition made in any odier mode than that 
which render* the distribution uneven by mean* uf deduction* ( of 
the special ihare* ) inch a* are dictated by 6 istra, the Author adds 

Yajfiavalkya. Verso 116 ( 2 ). 20 

A partition mide by the Iilher amoo* sods separated with jreater or 
less shires, H ( fa be ) accord mj to DA arm a, fa pronounced valid. 

Mitikjhara — ( 14 ) Of the sons vibbaldanam, separated oyfitadbik* 
with a greater or less share, iE such an unequal partition be dhinnyalj 
made according to Dharma u e as dictated by Sdstra, then that 26 
drviiioc pftrlqtalj made bg the father , Is (regarded a*) completely made, 
and cannot be afterwards set aside, this it pronounced rajtal), by Mum 1 
and the rest. If, however ( it be ) otherwise it may be set aside even 
though made by the fatlier As my* Hinda 1 A father, vrlio i* aflhcted 
14 with disease, or Influenced by wrath, or wIwm mind l* engrossed by 30 
41 wnsoal passion, or who acts contrary to wl at the S'dstra dictates, 
ha* no power in the distribution of the estate.’ 1 


l Ok IX 111-117 
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Viramitrodaya — •Partition by the Fathei 


PColebrooke I il 

I YAjilavalkya 
L Verses 114-116 


5 


10 


15 


20 


25 


30 


35 


Viramitrodaya ' 

Now the Author begins the Chapter on Ddyabhdga. Its definition 
has been given by Narada 1 "Where a partition of the paternal estate is 
« instituted by the sons, it is called by the learned — partition of the 
" Ddya—n title at law 

By the use of the two terras paihya ‘paternal’, tcinayah ‘ sons ’, it is 
intended to show that it is indicative of only those relations by propin- 
quity who are connected through his own seed Vibhdgah, ‘ partition ’, 
i, c , where property is held in common ownership, and when by parti- 
cular arrangement and the like, that is removed and a restricted owner- 
ship is super-rimposed Daya, means ‘wealth,’ i c , wealth which was 
acquired by reason of relationship to the owner A share of that is 
vibhdga, ‘ partition ’. 

Here, the Author first states the partition when the father is 
living 

Yajnavalkya, Verses 114, 115, 116 

Pi Id, ‘ the father’, chet, ‘ if,’ vibhdgam ‘ a partition’, 1 c , of property 
of his personal ownership as being either his self-acquisition, or pro- 
perty ( lost to the family and ) recovered by him, hurydt, ‘ makes,’ then 
idichhaya , ' at his pleasure,’ 1 c , according as he may desire, by giving 
property more or less even ,sutdn, ‘the sons,’ he ‘may separate,' vibh&jet. 
That says Vishnu 8 “If a father makes a partition with his sons, he may 
“dispose of las self-acquired property as he likes ” Manu 3 also “ When 
“the father acquires ancestral property which was unrecoverable, the 
“propertj he need not divide with his sons if he does not (so) desire , it 
“is his self-acquired ” The father may leave such recovered property 
(■which was lost), but m regard to other property, when the father 
makes a partition, sane ‘all,’ the sons, should be the participators of 
equal shares. 

In regard to the eldest, ‘with the eldest son’s share’ 2 e , together 
with a tenth or a twentieth part, he should divide 

Of the sons, moreover, the shares should be made equal to his. 


On the other hand, however, of the father who makes the partition, 
of the wives for whom bhaibd wd ^waiurena ivd ‘ either by ( their) hus- 
oand or by (their) father-in-law , 1 na strtdhanam dattani, ‘no slrldhana had 
been gucn, those wives, aud the wives who have stndhana, should be 
made participators of equal property, or should be given shares from the 
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JJjs* aUri 
Vrrn m J 

divided properl) If, however in pursuance of the text of NSrada 1 vii., 

« Two shores should he take for himself, when the faUi r nuke* a 
1 partition or in pursuance of the text of llirita vi* M Or after 
n dividing ft cmalt portion b- should take the largest and remain he 
(the father) takes a doubh* or a very large share for himself then from 5 

his own share Itself they should b- made partakers of equal portions 

SaJtlatya of one who if competent i t., who is hlmi If competent 
to make acquisitions and from the ancestral property anlhandna ra 
• who Is not desirous of having (any share), who do-s not wish 
to such a son some small sbaro such as a pratihu of rice or tbo like (or 10 
meeting the objections by his ton should be given by the father and 
by th brothers alio prthak tnyd the separation should be effected 
i the partition should ho made. 

Of those who have been separated with the assignment of more or 
letsr.r unequal property cv»n such a partition as made by tho father is 15 
pronounced to be legal* dkamyjh Therefore ono should not raise object 
Ions at a later time At for the father, by reason of the fame being 
disliked by the people such a partition is certainly illegal Thu Is the 
meaning Vide Apsttamba* After having gladdened the eldest son 
“by somo (choice portion of his) wealth during his life-time he should "0 
"divide his wealth equally amongst his som ** *b) some property ix by 
a choice portion of Ids property By the particular mention of jival 
during his life-time be intends that after be Is dead the wife do s not 
get a share ( 114-116 ) 


SsOUpanl 2 j 

Yfijriavalkys Verse lift 

Aiktaiya - Able &c. ** On* who by reason of his learning Ac. li com 
patent to earn and has no desire for the common propotty such a one 
should be mad# separate by the brothers after Riving him a trifle such as 
arlce-flild or tbo Ilk# for obviating any disagreement by his sons Id 30 
aftertbne. 

Of thoea, however who have been made separate with more or less, 
by reason of Us baring been mado by tbo father that itself b ( according 
to ) law In each a case no disagreement should be permitted in after 
time ( 116 X na 


l SUL 12 


J 1L 0, 1J 11} 14, 1 
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Mitakshara — Deductions 


PCoIebrooke I in 6-10 

l Y&plavalLya 
Verse 117 ( S ) 


“ equally amongst bis sons,” and by the text 1 “ Some bold that the 
“ eldest is the heir” having piemised, as the opinion of some, the 
succession of the eldest to the entire estate, and having exhibited as 
the opinion of others the distribution by ( the method of ) deductions 
5 having regard to (the usage of ) particular places viz 2 “ ( In particulai 
“ countries ), gold, black kine, and the black produce of the eai th, 
“ belong to the eldest The chai lot and the furniture m the house are 
“the father’s, and according to some, ornaments, as also propeity 
“ ( received by her ) from kinsmen belong to the wife,” has refuted it 
10 as being forbidden b) S'astra , and has himself pointed out the prohi- 
bition in the S'cl&tra thus 3 “ It is recorded m Scripture, without dis- 
“ tinction, that Manu distributed his heritage among his sons 4 ” 

( 7 ) Therefore, unequal partition, though noticed in the S'asii a , 
still as it is disapproved by the world and is contrary to Scriptures it 
15 should not be piactised And for this reason the restrictive lule is laid 
down, viz , “ ( the brethren ) should divide only in equal shares ” 


20 


25 


30 


( 8 ) It has been declared that sons may part the effects after the 
death of the mother and father There the Author states an exception 
m legard to the mother’s ( separate ) property 

Yajnavalkya, Verse 117 ( 3rd quarter ) 

Of the mother's ( property ) the daughters ( shall take ) the residue 
( after the payment ) of debts 

Mitakshara — (9) Matur, the Mother's piopeity, duhitaro, the dau- 
ghters shall divide, rnachchhesham, the residue of debt i e, theiesidue 
( remaining ) after the discharge of the debts contracted by the mother 
Hence, the purpose ( of the preceding part ) of this text is, that when 
the mothei’s assets are equal to or less than her debts, the sons may 
79 ( take and ) divide them. ( 10 ) The 5 meaning is 

this A debt incurred by the mother, must be 
discharged by the sons only, and not by the daughters, but the 

1 Apastamba II 6 14 8 2 Apaslamba II 6 14 9 3 Apastamba II 6 14 11 

4 Tins is a passage from the Taillxriya Veda — Balambhattn There is a mis- 
take m the print of the text , for ‘ w > read ‘ ^ ^ ^ > 

6 See Vtthalrao vs Ramiao, 24 Bom 317— 2 Bom L R 164 -L 56 
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daughter* lhflll take the residue oE her assets after the payment off of 
her debt*. An d this is proper For by the rule 1 u A male child 
M li procreated if the male seed predominate, a female child by die 
prevalence of the female n u portions of the ( body of the ) female 
( parent ) abound m the female children the SlAdhana property goes 5 
to the daughters, and as portions of ( the body of ) the father abound 
in the male children the father ■ estate goes to the sons. 

(11) Even 1 * there, a special rule has been propounded by G i itsi * 3 
“ The etndfaina property goes to her daughters unmarried, and 
( falling them ) to die unprovided The meaning of this is this If 10 
there be a competition cf mamed and unmarried daughters, to the 
unmarried alone goes the sindhana and if among the mamed daughters 
there be a competition between the endowed and the unendowed 
( daughters ) it belongs exclusively to such as are unendowed 
Unendowed means destitute oE wealth. 15 


( 12 ) In answer to the question, w in the absence of daughters 
“ who should take the residue of the mother t estate that may remain 
after payment of her debts"? the Author add* 

YSjn&valkya Verse 11T ( last quarter ) 

Is their defult, die owe ( succeed ) 20 

Hft i kfh a r a — ( 13 ) Tsbhys, in ihecr absence, u 6n of the daughten 
fte t. m default of daughters, uwayab, the itstta, u e the sons and the 
like others, should take This, moreover was already demonstrated by 
the text * 4 The sons should divide equally after the parent* Ac." 
but it is here expressly declared for the sake of greater perspicuity 25 


1 Hum, Oh J3L « 

1. B » P 

B Oh. A-V V ill— W 

4 Of. 1 mjimnUj* IL 117 p 1001 ( aboTe ). 
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V lramitrodaya — Partition after fathei's death 


t CoIebrooke I in. 

Y&jilavalkya 
Verse 117 


Viramitrodaya 

.Now the Author mentions the partition when the father is dead. 

Yajnavalkya, Verse 117 

Pitt oh, 'of the parents’ 1. e , of the mother and the father, rktham, 
-5 ‘assets/ mam cha, 'debt also/ tirdkwam, ' after them/ 1 e , after the death 
of the parents, sutdh, ' sons/ 2. e , the issue SamAn vibhajeyuh, 'should 
divide equally' 

Mdtur, 1 of the mother/ the wealth, her duhitaio, ' daughters ’ also, 
equally with the brothers, if a residue remains over after the discharge 
10 of the mother’s debts, then they should take The debts, the sons 
alone should pay 

Dulutm&mrtc , ‘ in default of daughters/ 1. e , m the absence of dau- 
ghters, the daughter’s sons, should get the share which would have been 
obtained by their mother So says Manu 1 " But when the mother has 
15 '' died, all the uterine brothers and the uterine sisters shall equally divide 

“ the mother’s estate. To the daughters of those ( daughters ), to those 
“ even according to proportion ” “Should divide the property,” is what 
follows In the text of Narada “ Of the mother, the daughters , in the 
“ absence of daughters, the right for an equal share is of the maidens 
20 “ only.” That has been stared by Brahaspati 2 “ Stridhana shall belong 

“ to the children , the daughter also will be a sharer in it, if she be not m 
" coverture , the married, however, gets just a trifle as a mark of honour.” 
‘ To the children,' 1 c , to the sons. ' In coverture ’ t e , married, ' as 
a mark of honour ’ 1 e , resulting as an indication of simply res- 
25 pectful regard ‘ A trifle ’ such as a cloth &c Gautama 8 “ The 
'' stridhana property goes to the daughters unmarried, and (failing them) 
“to the unendowed ” “ ' Unendowed ’ means childless, unlucky, and 

“having a poor husband,” so says Ratnakara Manu 4 “Whatever may be 
“the separate property of the mother, that is the share of the unmarried 
30 “daughter/’ Yautakam ‘ separate property/ at the time of marriage, 
received from the father and others Vasistha 5 “ Now the distribution 
“ of ddya among brothers And those women who have no children, for 
“ them, until after they bear sons/’ ' women ’ here has connection with 
( the word ) ' brothers ' Similarly of a widow about whom there is an 
35 expectation for a son, a share for a brother's wife should be constituted. 

1 oil IX 192, 1«>3 2 XXV 85 3 XXWTTT 9,9, 

4, 3X 139 5 XXVII 40-41 
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On a ion being born to her that share •hall belong to the ton Upon a 
certainty of the abscnc- of a ion, however that portion thoutd bo taken 
by the hniband* brothers and the like 

After the father says nrbaipatl 1 w In hi* abiencc however tbo 
"mother tholl take an equal (ihare) to that of a ion The mother* ihall ^ 
'take equal thares with these, and Iho maidens a fourth part Mother 
i e^onohanng tons Mothers i e the step-mother* without tons 
These are *11 entitled to a share equal to a ion * Of these the filter 
j e ^ the unmarried daughter ( of the father ) becomes entitled to a 
fourth «harc In the father * property Thl* Is the meaning 10 

Vylsa * The childless wires ol tho father however have been 
declared to be partakers of an equal share, ( 1 17 ) 


^QUpStjl 

Tho Author mention* partition after th* father ■ death 

Ynjneratkyfl Verse 117 15 

■When sons, all arc of eminent qualities or of Infirlor qualifications 
then after the death of tbo mother and the fothtr after making equal 
divisions of the father* property osalwofthe debts, should make th* 
distribution. 

What, moreover ha* been said by Manu* tIl “ Of the *Idcit, th* JO 
“twentieth (port) ihall be th* additional ihare ** that has a refeienco to the 
youngest when of Inferior qualification*. In tho caw of thoso with high 
qualifications, a prohibition for an addltlonol iharo haring been laid by 
himself tIt., “ There Is no additional ibaro from among ( brothers J 
equally 1 killed In their occupation*.’* 25 

The property of the mother u may remain after dli charging tbo 
debts the daughter* ehould make equal { divisions ) and tako. Gautama 1 
states a epeolal rula The Stridham is of the daughtir* unmarried ns 
well as th* unendowed." Unendowed m* although married tbo 
childless, tho moneyless, the widowed, as also tho unlucky 30 

In th* absence of those the issue, i «, the eons son* eons, and the 
rot. (117) 


i, Cb. XXV 64 


5 Ch, Ii. 115 


3 TXVni i 
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jVUtakshgra — Partible property 


["Colebrooke I iv 1-3 

I Ydjilavalkya 
k. Versos 118-118 


[Colebrooke Sect, IV ] 

[Effects not liable to paitition. 3 

(1) The Authoi mentions things not liable to paitition 

YajnavaUsya, Verses 118, 119 

5 Without detriment to the paternal estate whatever else is acquired by 
a man himself, as a present from a friend, as also a nuptial present, 
shall not belong to the co-heirs ( 118 ) 

Nor shall he, who recovers hereditary property which had been taken 
away, give it up to ( his ) co-parceners, nor also what was gamed by 
10 learning ( 119 ) 

Mitakshara — ( 2 ) Pitrdravyawirodhena, without detnment to the 
estate of the father or the mother yat swayamarjitam, that which 
is acquired by a man himself maitram, a present from a fziend, 

z.e, obtained from a friend, audwahikam, a nuptial piesent, i e, 
15 obtained at the mainage, tat na bhavet, that shall not belong, 

dayadanam, to the co-parceners, z e, the brothel s Any property, 
whatever, which had descended in succession, kramat, from paternal 
ancestois, hrtam and, had been taken away by others, and through 
inability or any othei cause, had remained uurecovered by the 

20 father and the rest, he among the sons, who recovers it with the 

consent of the rest, tad dayadebhyo na dadyat, shall not give up to (his) co- 
parceners, z-e , to the brothers or the rest, the recoveror alone shall take 
it (3) Here, if it be land, the recoverei takes the fourth part, but the re- 
mainder, howevei, belongs to all equally as says Sankha “If one alone 
25 “ recovers land ( inherited ) in regular succession and which had been 

“ formerly lost, having first given him a fourth part, the rest 1 may 

1 Including the acquirer himself — Balambhatp 

The rule here Btated “ was intended to apply strictly to hereditary property 
of which the members of the family had been violently or wrongfully dispossessed 
or adversely kept out of possession, for a length of time — “Property unjustly 
detained which could not be recovered before ” is the import of Mann IX 209,” 

! Vtsalatchy vs Ammasam, 5 Mad H O R 150 at 157 See also West and Buhler 
ou Hindu Law, p 71 ( 3rd Edn ) Accordingly it was held, in Bnjaba vs Trmbal, 
34 Bom 106, where certain family property was allotted to a member of one 
branch of the family m virtue of a compromise and the same was purchased by a 
member of another branch with his own money not forming; part of the joint 
family property, that fhe rule stated in the text here did not apply to such a earn. 
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divide the remainder according to their j»roper shares. ( 4 ) In the 
expression, *ln regnHr succession" the word “inherited” is understood 
(5)likem.e yslliWWi irhnl n i j^miJ tiiyiya, b) hirmy ic, by 
the study of the l niw or by teaching or liy expanding the meaning 
of the \ ciIts that also he nttd not give ap to lus co-parceners, hot 5 
the acquirer him«elf *hoa!d alone take 


( 6 ) litre, moreover tli«* expression “ without detriment to the 
“paternal estate whatever else is acquired by a man himself 1 mast 1* 
everywhere 1 andentood Without 1 eminent to tlie paternal estate 
what v.os obtained from a fnm 1 without afTecting the paternal estate 10 
what was obtained os a nuptial present witlwat expenditure of atice 
ftrul property whit was recovered of thr hereditary property without 
use of the paternal wealth what is gained by learning and thus it Is to 
lie connected with each member of the sentence in this manner 
And hence, at the charge of the j>atriraou\ wlnt u obtained from a 1 j 
friend as the return of an obligation conferred what is received as a 
nnptial present at a marriage concluded in tlie A sura’ form or the 
like, and what Is recovered of tlie hereditary estate by tbo expend Itnrc 
of pattrnal wealth and what is gamed by learning acquired at 
the expense of ancestral wealth all that must be shared m by all the 20 
brethren and also by the father ( 7 ) Moreover J from the very fact 
tlmt tlie clause “without detriment to the paternal estate U in every 


It# with *11, i mast Iw taken by Implication to bo predicated of 

e*«h Wed of Indirldaal acqnlsitkm anutaorated immediately farther on 

* At Um Xtnra form of roirrlago rwelpt of money by tbo fitter or his 
kinsman from tbo bridegroom 1* tbo principal foalnro 

5 TVs muling bore ndojAed l» In nwcid with that of tbo ( re* 

Co Uce l ion i VoL II, p 60 1L 7-lQ ). The co mm entator «ay« that is thrto ac-qol 
sitlom ( ne-, friendly gift* i-c ) made nt the charge of tbo ]otrlmo&y are liable 
to be stared, k> anything oUalncd u a mere gift, twre a*d simple, and not bring 
laelodod among them aajuUltlons most t* anbj^ct to partition thongh promoted 
without the c*o of tbo pa torn ai goods 

Tbo aatbor of tba ik^wWaff firm another reading r( ^ s tf (m tathi-) 
« aot thns and according to till reading domatloai pure and simple will bo en 
eluded from the common pertflde prq-erty tree there, the Aothor notices tbs 
reading giron and adopted in tfca test tore (Boo Uijamtihapi, Bk p H< IL 
) wflwtfi* irrn 



1010 


IVhtakshara — Detriment to paternal estate 7-5 

L Verses 118-119 


10 


15 


place understood, even what is obtained as a gift, 1 without waste of 
the patrimony) is liable to partition But, if that were not under- 
stood with every member of the test, it ( ? e , the test ) need not 
have commenced by specifying “ gifts fiom fuends, ” “ nuptial 
presents ” and other similar acquisitions 
* Page 80. 

( 8 ) It may be urged that the enumeration of fnendly gifts and 

, similai acqmsitions is pertinent, as showing that 

An Objection ^ „ ,, , 

gams aie exempt fiom partition, even though 

obtained at the expense of the patrimony To this the leply is. 

The Answ r Were it so, it would be inconsistent with well- 
established usage, 2 and also would contradict the 
text of Narada 3 in regard to gams of science, viz., u He, who mam tains 
“the family of a bi other while he was acquiring learning, 4 shall take 
“a sbaie m the gams of learning, be he ever so ignorant (himself)” 
Moreover, the definition of wealth, not participatable, as being 
acquired by learning is propounded by Katyayana 5 thus “that wealth 


1 ( Prati-gruha ) — is a gift pate and simple 

2 HHF 3 K — “ the received practice of unerring persons ” Oolebrooke 

3 Ch XIII 10 

4 fviwiuVwJfi — 3WTV IS to acquire - a free translation would be • — while he 
was receiving education The meaning is that such knowledge would not be 
knowledge acquired exclusively by the acquirer alone, but jointly with the help of 
a brother who took care of lus family And this is a fair Tule 

5 This definition of Katyayana is not exhaustive See Durga Dut Josh vs Oanesh, 
32 All 305 at p 312 and also observations in Ghose’s Hindu Law, Second Ed 
p 520-521 The result of the rulings on this text is — that the fruits of an Ordinary 
elementary education could not be regarded as the gams of science acquired at the 
exponse of ancestral wealth Metharam vs Pevachand, 20 Bom L R 560, 46 1 A 41 

See Pauli cy Valor ChcttyvB Surya Chetty , 1 Mad 262 s c 4 I A 109—118 
iMchmxn Kuar vs Vein Prasad, 20 All 435 approving Lalshman vs Jamnabat 
0 Bom 226 and Knshnajt vs Moro 16 Bom 32 

The detriment to the paternal wealth muBt be of an appreciable character, the 
mere fact that some patrimonial wealth was used for some time will not convert 
self -acquisition into a joint property Bachcho K unwar vs Dharma Das , 28 All 347 

Gains of prostitution wore held to be self-acquisition Boologam vs Sieorman, 
4 Mad 330 A Vakil’s gams were also held to be Ins self-acquisition Durvasalu 
Ganiharuihu vs D Narasnmmah, 7 Mad 47 See also Dhanuldaree Bailee Ganpat 
Lai 10 Cal 122 and Bhagirihibm vs Sadashv, Bom H O P J (1880 ) page 126. 
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14 nhtch it gamed bt meant of learning acquired from another with the 
** !>clp of numtenan^ rrenved from flruiprrr it irrmed arjoiwttnn 
M through learning" (9) Moreover* if lb* cxjmju«n ** without 
“ detriment to the jatt-rnal mat !»• taken ai a teparale ctauv any 
thing obtanmll/v gift w mil b' exempt fr 'in partition cnlr»ry to ^ 
e* t»U nbed crape (10) Tin very thing lat b*en made clear In 
fcUjm 5 1 ** \\ liat one aorpnre* by htf labour mtlioul unog the jatn 
“ many, he nerd cot pte op t * th- co-heirt nor rthat be hat gamed 
by aaence ** ( It ) />v I i r v — bv terror vrar o the like 

(12) lo>lttdil if mmcerttaTA todedUie that rfl-et* cJrtamtd 10 
An t.VU«o m jrevntt fritnfnendt and ntaibr icrjamiKmt 

male itjilioat oimp the patrimony are exrmj t 
from partition, ».nne tljer* mat no role directing a partition (of there). 

It it a well known rule tlai wlat it aopuied by unelclonpt tobitn only 
and to no otb-r yerton. W bile a prohilou *n < n-ccfciriU ) impbet a lo 
pottible* top]«o*iu m of the contrary 

(13) Here a certain writer faggeita tb- exiitenoeof • prenoa* 
*u|iprmucm tbot i ** Ahatever j mpertv tl»e r!de» actjmrn after th 
" tatlicr « deatlu a thire of that Iwf mgt to tlv* younger broUiert, pro- 
vided they have duly prrferved learning " by Interpreting thu text 1 20 
to mean — that If U>e eldeit yoangetgor middlemoit (acquire properly) 
whetlier after the death of tlic father or when be U not dead ( a ilurc 
flail accrue ) to tli** reft whetlier younger or elder ground* do exttt 

for inferring a rnppontlon that pfti from fnendt and the like are 
balJe to partition, whether the father b: alhre or dead and »o tin*’ if 2o 
probtUted- 

(M) Tlie argument ii erroneous Here liter* if no prohibition 
of anything .rump by roferrnce Imt an explann 
tory* repetition of wlut wn« denwnitraUTrh true 


1 OlIX JOl Ixrd Pomnrr bu utamrd ap tfc« cntlrr e»*» l » l« ( 

* II ImeAawt tt I A It He* A l XXX 1P30 indtr »LWh *11 rrlf «vpl ilka* 
law U*n mad* IsdfflifH) TI»* \ t la v^rOlop tu P (1 ), trUwj*Hlw rfM 
PS— or thlnp f* — *r« tUo j* ptcvU<a«ly Vtvowaet awataeda^t tiAJUh*-<l 

3 OfSOao CU. IX *01 

4 fjr^ lU rolo « tlr-b may U-Hipu art dag /run laf nv*o Jmplteatfeaf 
& «TO_ Aa uapWloi; r*p,\Uka ot or »•! true* to wUl b almSy mn 

lUiccd, 

40 



Mitakshara— Things not partible 


[ Colebrooke I iv 14-17 
Y&jilavalkya 
Veries 11S-U9 


for most of the tests in this chapter are meiely 1 lepetitions of what is 
alieady well-known to the world 

( 15 ) Or you may be satisfied with considering this as an es 
ception to what is suggested by the test 2 “ All the brethren shall be 
“ equal sharers of that which has been acquired by them in concert ” 
And it is therefore a mere erroi to deduce such a suggestion from 
the word “ eldest ” and the like m the text 3 before cited viz u What- 
“ ever pioperty the eldest acquires after the father’s death &c.” 
Theief ore this passage must be intei preted as an exception to the 
general doctrine, deduced from tests concerning gifts from friends 
and the rest viz that they are exempt 4 from partition, both before 
the father’s death and after his demise 

( 16 ) So, othei thmgs exempt from partition have also been 
enumerated by Manu 5 * “ Clothes, a vehicle, an ornament, cooked food, 
“ watei, and w T omen, (property intended for acts which help) the 
“ acquisition 6 and preservation of property, as well as the common 
“ way, are declared not ’liable to partition ” ( 17 ) The indivisibility 

attaches only to clothes which are not worn What is worn by each 
person belongs exclusively to him. As to what was ivorn by the 
father, these should be given by the brethren partitioning after ( the 
death of ) the father, to the Br&hmana who partakes of the food at bis 
obsequies : As says Brhaspah 8 , “The clothes, ornaments, bed, and 
“ similar articles belonging to the fathei , as also his vehicle and the 

1 — Balambhatta thus explains the two — “The 

first excludes the suggestion that it was established by the rule of Sastra, and the 
second excludes the suggestion of a prohibition ” 

2 Of Brhaspati Oh XXV 14 — Balambhatta 

3 » « , the text of Manu IX 204, cited above, at p 1011 

4 There is a mistake m the print of the Sanskrit on page 80 1 16 Instead 

Of qi read 

5 Oh IX, 219 

6 qhr is the acquisition of something not in the possession of the owner 

( 31HIHUT MihMH. )> a nd 5m is the preservation of that which has been acquired ( qitpsf 
VThq ) -A- 3 sacrifices and othor pious acts further such acquisitions and preservat- 

ions, Colebrooke has translated the expression ns sacrifices and pious acts This 
term has been explained by Vijfianesvara himself further on (see p 1014 11 9-26) 

7 Easement Shantcuam BalJnshna vs Wanton Gopal, 47 Bom 889 

8 Oh XXV 86 
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like tboald be pTrn, after tanonrnig him* with fngran drop and 
** flowert, to the jn»in who partaker of the fmv-ral Du new 

dotbet arc indeed mbyec* to dr* rilrrtion 

(18) 4 tc 1 d t - 1 tli* rnerrt of mureyatv— inch a» bin t lit 

ten and the like Here ol«, tint on wlndi cadi per* i n let Ird np ^ 

exdtmvfly to him. \f for th fatVrt (U»'khiU dtpn<*dof) 
tlouiarlj' at the clothe*- If th I on-** an 1 tlv like 1»* trimer me they 
mar* be diftriWed among cvh in nl o lice 1^* th- tile r f th in If 
there annot It* a di\i»»n on oo^j t f t!>- tm<-veni **ti r>f ilic number 
they trdong to the el !e-»l 17/ th tc\i of Mica s "Let lnm n ter 10 

" ditide a »m rt lc pmt or ihceji, <v o n.,1 l» r -AU witli nnelnven h*w fi 
**a ample gent 1 or aVqi it Im l*-m t rex-ml**’!. M nip «*<clamel\ to 
** the eldeiu" (19) \i to i*nu*vn/i a) (Jn which wai \r ni by ridi 
pemm ii ncdonveU hi* WTit war no w -n i* common anl if 
Indrel liable to j mitlm ** K udi oernmnili ar are mrrn liy !•* 
"women during th life-lira of lhe-r hci'und the hern ( cf ll e 
" boiltmd ) tbooM n t divide among lh<-ra Ivn tlio*e who dmd( 

** become degra led H fly rpcafymg pirltcalirly t a b ornaments a» 

M ane worn H it app-ara that tho*e wliieh are not w< m are liable to a 
dmron (20) GeleJf W-auchanl -ntednor ■nmcakeiand thelike- °0 
tint al«o It exempted from partition (an 1/ thonld \v contained accord 
Ing at arcamitancei allow (21) II if<r t r-. a reimrmr of water 
tach a« a well and the like An1tlutbcm 0 uneven* matt no 1** 
dWided by regard In In tjIoc but b to 1* enjoyed bv tarn*-* 
(22) 11 mien, i r., /M«m when uneven mutt not lie dm led 2 j 
by (reganl to ) the value but aliooll be nu le to work by turn* 

1 TramUte* ilm M »nlnc tint it »njfi Ip whb (ngnst 

•trie* and ftawiri Ii to U «-3 rtJ lu tL* thief* fix a »oJ atlio u U> 

wUtra ti#j- »ro firm ll l« 1 iter lL«t tL- *or blp W Uk * to U C t <*1 lo ll • 
rtelpttnl •! lb» Ihlup tLui t<» tL<i iLltij* tb>-m *lrr* 

• Ch IX 119 

3 Knll k* nJ otLer ectaouaUlou of Jlun »JJ tli*i »ol rr n it* prl-e •( 

•»*b U dlvlttUe rrrw^ nyqctTwwi-w fv^a ai ftaan.1 

i Kmam IX 00 

6 I ■comrade inr»U ladltl lbti lo erpil jnrl* xrouM pre *a 

lemnU 1W. 

6 &co G*i | t* Tnmhal 3C IWa, *7S-*77 
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Mitakshara — Yoga and K shewn 


(“ Colebrooke I iv 22-26 

{ YOjilavalkga 
k, Verses liS-UO 


But •women kept 1 m concubinage (by the father ), such as adulteresses 2 
iud others, although even m number, must not be shared by the 
sons, vide the text of Gautama 3 “ ISor shall there be a partition of 
“ women connected (with the father 01 other members of the family)- 
5 ^ (23) The term Yogalshema is a conjunctive com- 

ag ° pouud word made of ( the two words ) Yoga and 

Kskema By the word Yoga is signified a cause of obtaining some- 
thing not already obtained — i e , a sacrificial 4 act to be performed 
with fire consecrated according to ( the rules of ) S'ruti and Smrii 
);0 By the term Kdienia is denoted an auspicious act which becomes the 
means of conservation of what has been obtained, such as the giving 
of alms elsewhere 5 than at the altar, oi the making of a tank, or a 
garden and the like Both these, though ancestral, or though accom- 
plished at the charge of the patrimony, are indivisible as Laugakshi 
15 declaiest “The learned have named a conservatory act Kshema, 
“and a sacrificial one Yoga ; and both these are pronounced indivisible, 
“as also the bed and the seat 6 11 (24) Some hold, that by the compound 
term Yogakshema, those who effect sacrificial and conservancy acts are 
intended e g. the king’s counsellors, the stipendiary priests, and the 
,'20 rest Others say, parasoles, cow-tails, weapons, shoes, and similar 
things, are meant- (25) The Common way , or road of ingress and egress 
to and from the house, gai den, or the like, is also indivisible ( 26) As 
to the exclusion of land from partition as stated byUsanas(in the 
text) “sacuficial gams, land, written documents, prepaied food, water, 

oJ 1 3T^5i — This term occurs later on at 11-290 and Ypfianesvara explains 

it thus “A female slave kept in the house and restrained from having intercourse 
with other men as a safeguard against any breach in the service” 

w 'Pf SPRWRSRt f%5T Also see Msl Haulan vs 

Narmdra, 1 Luck 184, and Bm Monghibat vs Bat Nagulat, 63 I A 153 

2 Bee Narada Ch X.T.I 49-63 3 Ch XXVIII, 47 

4 is obtaining something not secured ( jntjura; ), and 18 

the preservation of that which has been secured ( gifW qfrowq ) 

— The two kinds of acts which are the means of acquisition and pre- 
servation are called %% and and are thus defined 

3? &"TO4HuR^qcit'4ct'in'ir ^ i vdfipmhtfhrh u 

5 Erecting an outer sacred wall ” would also be another way 
of translating it and may suit the context 

6 — Colebrooke translates it as “ choir ” , 1 
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“and women off indjTinb’ nmonjj kimmen even Ui the tlinaiinlth 
"dearer" that hua rrfcrrr^ to * mtrf a /Yl 1 -* toi b\ worn n of thr 
h 1 tfnvt or o lrr ca**er Hfr tV texn' Lin 1 cJiVtln«**l 1 y attr pt 
u aner of donation mot* not h pten to the *on cti A 'tr i or of 
* any other wife of an inferior tnV even If tV father pit? w rli j 

** rm tn hi* IraOi, ih r>n of tb T rH-u i wife m\ rmin it, 

(«) i i! ot»o* a* aopdred by oTjaaim^ at relijn m* rvnfinal 

pTformancr*- (25) W lat »» ohjdiel throiph IV father « fatoar 
will b raV^raentlv 1 dc-hird exemj from partition. TV upj*o*i 
ion, thit any lhm'» *c , |mrvl by trampmtn,. m traction* rr^anlinp 10 
lire mole of aopmu n. 1* mhrmbV ha* lr*m »lwu It rrfnu-l * 

( 25 ) It it ( thoi ) *-tllrJ that win err r i* ao|dir^I at th charge of 
tV panitDTnj it ul yd to partition Hat in *ach a ca^ U *r.joiftr 
itnll harp a doulde ibrr under tb text of V«Ijt\hi* “ \n 1 if »ny 
one armn" them,' 1m mi !r Uimirlf *lin up a^mMion, V ma) 1 j 
“ take a doable portion of it.’*’ 


V'tramltrodaya 

Now iV Author state* property wb'ch t% not table to pxUil'on 

YiJrUvalWy* S rr««t 1 1*. 1 19 

\\ ubout detriment to is wnbom apcndmijthe property of the parent* SO 

what property otbermie is tuch ■* byindinr In mrrchaml *eand like 
mean* ha* been nerjaired by Wnnelf wlat mart oarer wa< ml/n a 
friendly jjift 1 e obtained from a friend md oln(i»/rU in nuptial 
is obtained atamamarc ui ‘that I* no* liable for duinbutlan among 
other dJrJJJ J m eopatcener* h ren property which bid dc rinded 2 j 
In aoceetilon from the aneettor* aach b* the father grandfath r A.c*» 
and faring bten taken away by other* and was not recovered by the 
father fLC,owlm;toiorapacuy,tV one who recover* by bU own npact) 
inch property be ibould not ghc to the co-par ee net* Tint hat been 
declared by Kit yfiyana With the help of maintenane preferred ty 50 

1 Of BfLupttl CK IW 30 — II«JtfaUuti« 

" ****** ( T a«l ) i ly n« Inf a •viICo* m U r»tfdi»fd ty »trtUr 

3 II 1*5(1) 4 F*J p t"*7 n 5 €W I Ct, S\ It 1 

C / «^lr thr*B (tptritlBg 

1 la a rrernt t«« a iprdtl (half) »Urr *u rIt ibiim nWr in vi irof U« 
Vf-orUnl «rrl* < U> tb<* f mljjr l*nfi Un t> Art » n (|H<) U*.l 4IO 

it \ r»o 607 



1016 Yiramitrodaya, Sulapam — Raw of uulnwbthly [" at ally a IV 

L Verses JJS-J10 

“strangers when the learning was acquired elsewhere, wealth obtained on 
‘‘account of such learning istermed acquisition through learning." Here 
also, according to Praltasa* the basis of indivisibility is the absence of any 
connection with the paternal estate, that is not proper , because the 
5 fault of uselessnesss would arise by the separate mention. 

This, moreover, is not liable to partition when (his) family is not 
maintained by the co parceners during the period of the acquisition 
of learning by him, if not, it is certainly dmsible, vide this text of 
Katyayana'. “He, who maintains the family of a brother while he was 
10 “ acquiring learning, shall take a share in the gams of learning, be he 

“ ever so ignorant (lnmself)". 

By the use of the first cha is indicated what was obtained respect- 
fully at the time of the Mcdhuparka (reception) as stated by fttnnu 
By the use of the word cha a second time, however, are added “ What 
15 “was given by the grandfather, or by tho father out of affection, that 
“ should not be taken -away from him, as also that which may have been 
“ given by the mother”, as stated m this text of Vyasa, as also that which 
the Author will state hereafter By the use of the word eva, ‘only’, twice, 
are excluded (both those kinds) by regard to their having no connection 
20 with the paternal wealth By the use of the w ord tu, ‘however’, the co- 
operationof any other co-pnrcener m the recovery is excluded (118,119) 


Sulapam 

The Author mentions property not liable to partition 
Yajnavolakya, Verse n8 

25 Without injury to the paternal estate, by husbandry and like other 

means, what has been acquired elsewhere, acquired through friendship, or 
reoeived at marriage, that ib not capable of distribution among the 
sharers ( 118 ) 

Yajnavalkya, Verse up 

30 Property descended from the father, grand-father &c , and lost by 

the father through the absence of strength, he who recovers It baok, need 
not give it back to the sharers if he is unwilling Similarly what is 
gained through learning he should also not give Katyayana mentions 
gains of learning “ With maintenance offered by another, when a 

35 “ man acquires learning, what is obtained m due* course with this, that is 

‘ l called gams of learning ” ( 119 ) 


1 As found m Narad a Cli XIII 10 
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( 30 ) The Author propound* an exception to this rule 

Y&jnavalkya Verso 120(1 ) 

But if the Common dock be improved, in equal dntotra b ord lined- 
W&ikfhir* — (31 ) Among nnsepamed brethren, samanyartliaiya, 
if Ok common tied mmrtthane be improved i c- augmented by any 5 
one of them through agriculture, commerce or umllar mean*, an 
equal datnbatioo nevertheless take* place , and a double ehore u not 
allotted to the acquirer 


Vi rim It rod ay & 

To this the Author mentions an exception 10 

YAlrtiralkya, Vena lao (i) 

In the money-earning business corrieu on by all the brother* 
together in common however such as in the form of agriculture trading 
in merchandiae &c^ all have an equal share By the use of the word 
tu, however the Author discriminates the indivisibility in the case of 16 
acquisitions made without the use of the paternal wealth. 120 (1). 


[ Colfbrooke, Sect. V 1 

[ Equal rights of father and son in ancestral property ] 

( 1 ) The distribution of the paternal estate among sons has 
been lhown- The Author next propounds a special rule concerning 20 
the division of the grandfather s effects by grandsons 

YSjfiavaltya Verse 120 (2) 

Axraag d i tm an ts by dhferat fslbers the sJlotnent of share* shall be 
by regard to the fathers. 

M iti kfh a r S — (2) Although grandsons have by brth a right of 2 ^ 
ownership In the grandfathers estate equally 1 with sons, still the 
distribution of the grandfather s property must only be ad jotted 1 
through their fathers and not with reference to themselves. The 
meaning hero expressed a thu when unseporated brothers die, 

1 — Without *ay discrimination or di*tlaaik« 

5 frlsIW — by regard to thalr f at h er Umxtfk whom they aro connecUd with 
th* remoiar ancestor or with tho family ganeraHy 511 — moan* a door — medlrnn 1 * 


1018 Mitakshara, Viramitro Sula — Division prt s/,//«HrColebrookc^» v 5 

L Vcr‘.c ICO (2) 

leaving 1 male issue and one lias two sons, anotlici has three sons and 
a tlin d has four sons, and thus the number of sons ( of these ) is 
unequal, then the two receive a single shaie which appertained to 
their father , the other three also take a single share appertaining to 
5 their father, and the ( last ) four also obtain one share due to their 
father So, if some of the sous be living and some have died leaving 
male issue, the same method should be observed, the surviving sons 
take their own allotments, and the sons of then deceased brothers 
receive the shares of their own fathers respectively Such is the 
10 adjustment prescnlied 2 by the texts ( 120 ) 


Viramitrodaya 

Now mthe grandfather’s property the Author mentions the share 
of the grandsons through different fathers. 

Yajnavalkya, Verse 120 ( 2 ) 

15 Where one has one son, another has four sons, there, two allot- 
ments should be made, and of these one share should betaken by (one 
who is ) the only son of his father , while by all the four sons of the 
other together should be taken the other share. By the use of the word 
lu, ‘ however,' it discriminates the shares for the grandsons by their 
20 number 120(2) 


Sulapfinl 

Yajnavalkya, Verse 120 

When, of the common stock, there occurs an increase by moans of 
agriculture, trade m merchandise &c , then the distribution Bhall be 
25 equal In such a case the apportionment of an additional share should 
not be made on the consideration that ‘he has brought injmuch more’, or the 
like This is in regard to the unlearned , so says Manu s "If the property 
> “ belonging to those all of whom are unlearned be acquired by agriculture 

1 Lit after procreating son 9 

2 t e , This is the meaning of the text when the claimants are romovod by 
more than one degree from the common ancestor, tho division shall bo by roferonco 
to the root of eaoh group, and not by regard to tho sovoral individual claimants 
themselves In other words the distribution will be per stirpes and not per Capita 

This text has been referred to m several cases, seo Gangu vs Chandrabhagahcn 
32 Bom at 284 Jcalgoieda vs Somappa 33 Bom at 081 Debt Prasad yb Thakurla! 
1 All at p 111 Appajt vs Ramchandra 10 Bom at 33, 34. 

. , 3 Oh IX 206 
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in moli i oom tb« distribution iliftll bo equal In the property whioh U not 
pcUrnftlj this Is the rule Agriculture Le,, tilling the soil. Not 
* paternal ** i, a. In the property other than that acquired by the father 

those who are the eons of different brotberi of then, 
although they be eren or odd In number ( etlil, ) wbon tbe grand-father ■ 5 

prcqwrty le being distributed, whatever waa the share of tbolr father that 
alone would be ( thalr share ) and not that the determination of the ahare 
bo dhrtrlbutlrely for each. ( liO ) 


( 3 ) If the father be alive and separate (from the grandfather) or 
if he have no brotberi, (it may be urged that) the* 
^ntieipeUcL 1 grnndacm would not have a ( right to ) partition 
in the grandfather s estate unco it hfti been 
directed that if tbe father be deceased shares shall be allotted m the 


‘right of the father” , or admitting a partition to take place (it may be 
urged that ) it thould be made according to the pleasure of the father, 
like a distribution of his own acquisition! t to obviate Urn doubt, tbe 
Author my* 

Y&Jfia-valkya, Verso 121 

Land which wsj acquired by Ibe grandfather, a corrody and also chat 
Ids In these the ownership of the father and also of lie see b the same- 

MHakyhaTa ( 4 ) Bbilj, land, a rice-field or other ground Nibandhalp 
corrody 1 e-, from each bundle of leave* ao many leaves 1 similarly so 
many nuta from an orchard of areca , -as baa been 

* I*s^ 8* defined 4 (before). Draw yam, chadds gold, silver &c 

1 5 ) Soch aa wo* acquired by tbe paternal grand 
father, through acceptance of gifts, or by conquest or other mean* 
tatra pitih patrasya cha swan yam, m thex the oicnershp of the father 
and of the aon. Is umveraally known,* and beinng this in mmd 

1 tatv ^©1 ftwFb aiftr — whlah Oolobrooke translates is “a partition 
of tit* grsod-fstb®r*s estate with tbs Etsedsoc woeld not LaVe plena. j 

3 OaUbiookj trmslstos this u “from s plantation of botlo popper* —Bat the 
orighisl does not spodfy say klsd of ‘Icsrcs. The gonersl wordiuf (porija) Is used 

* — Tbe word spjw is not conjoined to tie srec* tree stone t 

gum: vgswk wo ntf* 1 wrefansTCre u” 

4 C in «*cl on TiJfieTsHys Aebiridhyije L *18 p 680 I] 4-7 1 

6 Bee Telsng J t In Appmji h friar t» Rameindrm 16 Bom tQ (FJJ ) at p. *7 
sndasrfoeat 0 J si pp sjio t * Sankara NsrejeaUMsd si p 113 
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SO 


25 


1020 MUSkshara-BnWio/aH. 

L Verse i«i 

a partition takes place , for, hi ,ie, since, the right is sadrsam, the same , 
i, e , equal ( or alike )j therefore it is not that partition can be made 
only by the father’s choice , nor is there a double share for the father 
(6 ) Hence also it is ordained by the preceding text, (II. 120 ) that 
5 “ The allotment of shaies shall be by regard to the fathers”, although 

the right be equal ( 7 ) The text ( II 1U ) “ when the father makes 
“ a partition ” relates to pioperty acquired by the father himself So 
also the text 1 “Two shares let the father keep for himself, when mak- 
“ mg a partition ” relates to self -acquisitions The dependence of 
10 sons, 'as affirmed m the following passage 2 “ While both parents live, 
“ the control remains, even though he 3 has arrived at old age ”, must 
relate to effects acquired by the father or mother Similarly the text 4 
“ They 4 are not masters, while their parents are living ” ( 8 ) Thus, 

while the mother is capable 5 of bearing more sons, and the father 
15 retains Ins worldly desires, even when the father does not desire 
partition, a distribution of the grandfather’s estate does nevertheless 
take place by the will of the son ( 9 ) So likwise, if the unseparated 
father is making a donation, or a sale, of effects inheiited from the 
grandfather, the grandson has even the right of prohibition But if 
20 the effects were acquired by the father, he has no right of prohibition, 
as he is dependent on him On the contrary he must give his consent 
( 10 ) Consequently the difference is this although he has a right by birth 
in bis father’s and in his grandfather’s property, still, since m regard to 
the father’s property, he is dependent on his father and since the father 
25 has a predominant interest as it was acquned by himself, the son must 
give his consent to the father’s disposal of his own acquired propeity 
On the other hand, as regards the grandfather’s estate, however, the 

1 Of Narada Oh XIII 12 See also Brhaspati XXV 6 

2 Author unknown Mr Colebrooke in a note m his translation remarks 
that Balambhatta assigns it to Manu, but it is not found m the Ballambhatti 
( see Collections, yol 6, p 152 ), nor m Manu 

3 Colebrooke translates it as l( though they have arrived at old age, ” 

meaning the parents , but the reading of the Mitakshara Is smTTsfq' “ even 

though he has arrived at old age ” — i c , the son 

•L [ They have not power over it- the paternal estato-i c , while their 
parents live ” must be referred to the same subject ] Colebrooke Tr 

HidR— — when the mother has the periods of menstruation 1 1 
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Yrr» III J 

(rtght of ) ownership of both U without a distinction, and (consequently ) 
the ngbt of prohibition alio exists- 1 * * ( 11 ) By the text* — 4 If 
' the father rtcoTer ancestral property not recovered by hU co- 
** lmr*, he shall not, nnless willing ihare it with hli aons, for In 
u fact it era i acquired by him” — while laying down that if the father 5 
recover* property which had been acquired liy on ancestor and taken 
by a stranger Imt not recovered back by the grandfather he need not 
himself ihare It, against hi* ineTmition, with hi* son a just as I* tlie 
case with hi* seU-acqaintioos even Maw *bow* that the father how 
ever reluctant, mast divide with his toos, at their pleawre the effect* 10 
acquired by the paternal grandfather 

Vtrarnltrodaya 

In regard to the ancestral wealth on a partition with the father 
the determination of the share i* not nt the pleasure of the lather but 
for the father a double, and fertile ions there shall be an equal ihare 15 
*0 the Author says 

Yfijriavalkya, Verse tai 

Bhuk ‘land or gold and other kind of property r niAi/tdAo o 
corrody 1 r *omethIng *ettlcd on by the King such as a cess from 
a ferryman or the like tbli whatever wn« earned by the grandfather 0 q 

tolra ‘there of the father and of the bod 1 e of both sudf 

iam arJmyam *the ownership l hall be equal* nnJ not that the partition 
shall be by the father * option elono This 1 * the meaning 

Indeed In property acquired by tbo grandfather, immovable 
M as well u movable an equal ihare has been declared for the father 4 
and for the ton also" in this text of Qrbaipatl 1 (there would) an equal 
share in contradiction to the text of Hind* stated before Bat fa the 
text of Bfbaspitl however the meaning only Is that the right to parti d 
potion for a share U eqail and not the equality of share* also The 
word rro ‘*l*o , follow* the word xadpia * equal By the me of the go 
word cka ‘and the Author adds that in the property acquired by 1 
the great-grandfather, the great-grandson has also -the right of 
ownership (121 ). 


1 TWj puni* wer* ntorrtd to la th* fallowing , A-n PrutmA T| 

Onmti AWr J oal_ 410 Kdfmrda vi Srw^ri 03 flam. at p. Ml Xu*l r* 

1 AH. at p.307 MnlUym CUU v» SUfM 8 Mad. at p. 380 

S Oh. IX 100 3 Ch. IIV 3 4 Oh. XUL 1 
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Sulapani, Mltaksbafa— Regauhng ancoslrals 


[ Colebrooke 1, vi 2-5 
Ytilfiavalkya 
Verse 122 


i Sfllapani 

) Vajnavalkya, Verse i2t 

Nibandha, ‘a corrody such as in the case of a mine &c granted by the 
King and the like as a fixed grant of gold, &c In regard to thesB, t e 
5 the land &c of the father and of the son, the right of ownership is equal , 
therefore, the partition shall be at the desire of the son, and the distribu- 
tion also shall be equal So Brhaspati 1 “ In property acquired by the 
“ grandfather, immovable as well as movable, an equal share has been 
“ declared for the father and the son also " (121), 

[ Colebrooke Sect VI ] 

1 [ Right of a posthumous son and of one born after paitition ] 

(1) How shall a share be allotted to a son born subsequently to a 
pai tition of the Estate F Anticipating this question the Author replies 
Yajhavalkya Verse 122 ( 1 > 

15 When the sons &c have been separated, a son who is ( afterwards ) 
i horn of a woman of the same Varna ( class ) shares the distribution 

Mitakshara: — (2) Vibhakteshu, among the sons 1 being separated, one 
born afterwaids, savarnayam, oj a wife equal in class, vibhagabhak, shall 
share the distribution What is distributed, is a distribution The distn- 
20 bution is of the allotments of the father and mother. He shares that, 

and so he is a VibMgabML ( one who is entitled to a share in the 

distribution ) In other words, he obtains, after ( the demise of ) Ins 
parents, both their portions The mother’s portion, however, only iE 
there be no daughter, foi it is declared 3 that “ Daughters share the 
25 “residue of their mother’s property, after payment of her debts 1 

( 3 ) Sons by a woman of a different tribe, howevei , receive merely 

their own pioper share, from the father’s estate. And as for the 
mother’s property ( they get ) the whole of it 

( 4 ) The same rule is propounded by Mann 4 . “ A son, born after 
30 U& division, shall take the parental wealth only”. The teim parental, 
piiryam, must here be interpreted as “ appertaining to both father 
“and mother”, for it is ordained 5 that; “A son born before (partition), 
“has no claim on the wealth of bis parents , nor one begotten after 
“it on that of his brothei” (5) The meaning ( of this text) is tins; 

1 Cli XXV 3 2 See Dular Koe> t vs Dtearlanath Jtftsser 32 Cal nfc p 241 
3 Ya-jnavalkyn II 118 at p 1008 11 6-6 4 Oh IS 210 

6 By Brhaspati Oh XXV 18— Balambhatta p 164 
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one bom prevkmdy to the distribution of the estate ha« no pro- 
perty In the share allotted to hb father and mother who are separated, 
nor b ore bom of parents separated, 1 a proprietor of his brother « 
allotment* (6) Tima wlcvtever Ins been acquired by the father in the 
ptnod subsequent to partition Wong* entire!) to tlie *on bom after 5 
separation For it b so ordained 1 : M AH the wealth winch n 
H acquired by the father himielf who Ins mad'* a partition with hit 
* eon*, goe* to the eon begotten b) him after tlie 1 partition j tbov* 
“iiom before it, are declared to have no right ” ( 7 ) At for tho*e how 
ever who r<rnnited themielvet with the fatlier after partition the 
too Iwrn after partition should ihare with tlie*e tltc good* of the 10 
fatlier after his death, u directed by Maou’ “ Or if there are any who 
“are re-nnited with him, he ihall ihare witli these’' 1*2 (1) 

•Paoe 83 

(8) When the aona have made a partition luhreqaent!) to 
tha death of the father, bow ahall a ihare be allotted to one born ] »> 
afterwards ? Anticipating tins question the Anthor says 
YdjflavalkyB. Vorso 122 ( 2 ) 

Hb allotment mad be made only 1 ant of the vbible estate cwredtd 
for income and expenditure, 

Mflalqbtra — ( 9 ) A share olloted for one wlio u bom after a 20 
•eparmtion of the brethren, which took place rolaeqoentl) to the death 
of the fatlier, at a time when the mother a pregnancy waa not manifest, 
b tidiiblufa^, his allotment 

(It may be aiked) bat whence ihall It be taken ? (So) the Aatbor 
repbei drtyil, out of the visible estate, taken by the brethren Or what 25 
•ort ? Ayt-ryayi rHodbilat, eorreded for mftnw and espcnditiax. Ajra 

1 i« from lb* It *H*r cHldren — TUlambbaHl 

* D, fifkmtpgtl Otu XXV }9 — DlltmbLs^t 

X t» Stwff* 33 Bom. at Ml } KrlJtma ri S*ni 0 Mail I 

4 Ch. IX US 

6 Cokbrook* tramikt** u FIU albUoaat molt abaoJaUly 1* ma*U kc n *bJ 
Ib a footaota aiplalni it by a wfmoea to Sikilwl, S J»IAW bowrm cnjy 
***** that tha allotment ib«ld b* mt da ml, from Ux, rimUi fit ( 

\ prtcoliiag tbk by axplalnlng si aa belntf avd In a r*4riHiro aoc#* 

(wnwsm si n^iwsrit }— **e SoboOhini, pan u, n. si-ai 

a nil aHotmaut — • «■, the ihare of web a oa* born after partition. 



1024 MitaksharS— Of winch prbpei ty ■ 

income, is that which is produced daily,' monthly, or annually Vyaya 
expenditure, is the liquidation of debts contracted by the father Out 
of the amount of property which has been corrected for such income 
and expenditure, a share should be taken and given as “his allotment-” 
5 ( 10 ) The meaning here expressed is this Including in the 

several 1 shares the income thence arisen, and subtracting the father’s 
debts, a small portion should be taken from the remainder of each of 
the shares respectively, and an allotment equal to then own portions, 
should ( thus ) be formed for the son born after partition 

10 (11) This must be understood to be likewise applicable to a 

nephew who is born, after separation, of a brother 2 who was childless 
at the time of partition, when the pregnancy of his widow was not 
manifest ( 12 ) But if the pregnancy be manifest the distribution 
should be made aftei awaiting (her) delivery As says Vasishlha 3 4 “Now 
15 “(follow the rules regarding) the partition of heritage among brethren. 
“And ( let it be delayed ) until those widows who are childless, ( but are 
“pregnant ) bear sons.” This text should be interpreted thus 1, ,c Until 
“ the delivery of those widows who are pregnant ” 122(2) 


PColebrooke 1 vi £>-12 
I Ydjiiavalkya 
L Verse IBS 


1 1 «,in each distributive shore STlfsf^TP is the unit or basic 
quantity of a share 

2 Balambhafti notices another reading ( see p 1561 4 ), viz , “ ” 

which connects it with the wile of the brother — there would, however, be no 
difference in meaning 3 Ch XVII 40—41 

4 Mr Colebrooke adds the following note to this passage “ The most 
hatural construction of the original text is ic Partition of heritage is among 
brothers and women who are childless, until the birth of issue ” The authors 
of the Kalpcilaru Sf Chmtamam follow that interpretation nod conclude that “ a 
share should be set apart for the widow who is likely to have issue (being 
supposed pTegnant ) and when she is delivered, the share is assigned to her son, 
if she bear male issue , but if a son be not born, the share goes to the brethren 
and the woman shall have a maintenance ” The author of the Smrli-Chandnla 
ncknowh dges that to be the natural construction of words, but rejects the con- 
sequent interpretation, because it contains a contradiction, and because widows 
are not entitled to participate as heirs He expounds the text nearly as it is 
explained m the Mxtakshara viz , “ Among brothers, who have continued to live 
together until the delivery of the childless but pregnant widow, partition of 
heritage takes place after the birth of the issue, when its sex is known , and doeB 
not take place ^ immediately after the obsequies ” Vxkvesvara-Bhatta m the 
Madana-Panjata exhibits a similar interpretation Partition takes place 
after awaiting the delivery of widows who are evidently pregnant ” 
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Mraraltrodajra 

Now the Author states tho share of a ton born after partition 
Y£jfUv*lkjr« Verae taa 

VibhakUnhu 4 after partition , by the torn thereafter, tamrpdjdm 
fiatnrdm jJJaJi lain ‘a ton bom of a wife of the tarn** rar^ j ribhJgcr 5 
bhAk , 4 shares tht distribution ix from the prop rty distribute in the 
partition among all iho brother* excluding the partition added by 
accretion and alto what wat tpent In the remaining prop rty bo 
bccomct entitled to a share at may bo propcilr due (to hint). 

If however tUo ton bom after partition be devoid of any qonllfic*. 10 
tion then drlyaauUrdl ‘only out of the vhiblo estate , tnch a* the cow 
the buffalo &.C. drcry<xyaeiiadhildl “corrected for income and cxpcndi 
tore of him i c the ouc born after partition nbhJfidh syJt ahail the 
allotment be 

If it bo argued that under the text of N*rada' ' when the mother 15 
M hat censed to menstruate and the tiller* hate been married’* when 
there b a probability for (the appearance of) a brother a partition haring 
been prohibited in terms how can it be possible for a ton to be bom 
after partition ? To that tho answer b the desire of the father prepon 
derating tho text of Mirada is set aside, otherwise the/e zeould be the 20 
foul? c/ the text under consideration being with no object (for Us appll 
cation). This text under consideration is in regard to one who at tho 
time of the partition was in the womb 

In regard to one bom o/ the womb which had conceived after the 
partition Manu 1 says " A son, bom after a division, shall take tho 25 
4 wealth of tho father only; or those who become re-united with him, ho 
1 may hare a distribution along with them. Tho meaning of tho word 
or b that after the death of the father he shall take the father ■ 
share from those who bod re-united with the father 

BphaipaU* 1 In tho cue of those of the uterine brothers who haTO 
made a partition vrlLh the father or those who arc well provided— snch 30 
“ of those who are bom blest, shall take the father’s ■hare." Similarly — • 
u Whatever has been acquired by the father after ho had separated from 
u the sons, all that belong* to the son bom after tho partition those horn 
4 before have been declared to be not entitled As in tho caso of 
44 (inherited) property, so also as to debts as also !n regard to donations 35 
4 pledges and sales, they are each not entitled excepting as to the 
' cxequbl rite* and watery oblations." (122). 


1 Ch. XLLL 15 J Wrorti | 8 eta H. 16 4 Ch. XXV 17} 14 *0 
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L Verst 7.V (I) 


Viramitrodaya 

In the clause as “ also wlmt was obtained by learning”, with a 
view f to point out the additional property implied in the w’ord cha, 1 as 
also', the Author states that one separated cannot obtain property 
5 from a brother to whom it has come as an affectionate gift 

ySjnavnikya, Verse 123 

Pitrbhydm, ‘ by the parents’, this (expression ) is indicative of the 
paternal grandfather also. 

At a partition after the death of the father, not only that the 
10 brothers are entitled to a share, but their mothers also, and also the 
step-mothers — the co-wives ( of the father), so the Author says, Pituh, 
‘ of the father,' urdhwam , ‘ after ' 1 c after the death By the word 
apt, ‘also’, are included the step-mothers ( 123 ) 

Sulapani 

15 Yajnavalkya, Verse 123 

By the mother and the father whatever has boon given to their son, 
daughter, and the rest, such as an ornament &c that belongs to him alone 
oven after the death of the father , that should not be distributed 

After the death of the father, when the sonB make a partition, the 
20 mother also shall take a shore equal to that of the son So following the 
rule as to a sonless man, says Brhaspatl 1 “ In Ins absence, however, tho 
“ mother gets a share equal to those of the sons ” Vyosa states a special 
rule ” The sonless wives of the father have beon declared to be entitled 
“ to an equal share, as also the grandmother, all these have been declared 
25 “ to he equal to the mother ” ( 123 ) 

( 3 ) I£ auy o£ the brethren be uninitiated 2 when the father dies, 
(it may be asked) who is competent to complete 3 their initiation ? So 
the author says 

Yajnavalkya, Verse 124 ( 1 ). 

30 The uninitiated ( brothers ), however, should be initiated by those 
brothers who have been initiated before 

Mitakshara — ( 4 ) Bhratrbhdj, by the brethren , who make a parti* 
tion aftei the death o£ the father, asanskrtah, the uninitiated, brothers 
sanskaryah, should be initiated , at the charge of the common estate 

1 Cli XXV G4 ~ ' “ ' ' 

2 As to what is the meaning of initiation in tho case of malos and fomnles 
Bee — Sundrabai vs Sht v Narayan 32 Bom 81, at pages 86, 87 — 96 referring to and 
disonssing the cose m 27 Mad 206 See Subbayya vs Ananta Ramayya 63 Mad 84, 
where expenses for a daughter’s marriage were allowed in a suit between a father 
and sons But marriage expenses of a malo member cannot be allowed See 
Gatmh vs Snmvas 30 Bom L B 457 

3 Ko Adfnlriyale ? Tr “ who has the authority” (to perform 
the ceremonies of these ) 
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( 5 ) In regard to unmsrried rater*, the Author states * rpeaal 
role i 

Y&jnavalkya, Verse 124 ( 2 > 

And lie raters alio, but by ghktf them, u an allotmefll the fourth 
part of hii own share. 1 5 

MsUkfhan — ( 6 ) Tl» meaning of the above passage ( is this ) 
Bbiftnyajcha, <md the tuiers alto who axe not ( already ) roamed most 
be du posed ot m marriage by the brethren. By doing what ? By 
contributing a fourth 1 part of their own allotments. 

•Taot fit 10 

Thus It appear*, that daughters also participate after the death 
of their father Here in saying from his own share, ” the meaning 
is not that a fourth part ahall be deducted ont of the portions allot t 
ed to each brother and shall be »o contributed hot that the daughter 
of ( a wife or ) a particular caste shall be allowed to participate for a 15 
quarter of soch n share as would be assignable to a soq of the fame 
caste as bcrself Tbe sense expressed b this if (r j ) the maiden bo (tbe 
daughter o0 a ftrt\hmatv y a fourth share becomes hers of so modi as is 
(Gkely to be) tbe amount of an allotment for a son by a Snifimam wife 

( 7 ) Thus, for example if a certain person had one wife n., only a gU 
Dn‘lhvum 3 } and one son and one daughter then in such a case, the whole 
paternal estate should be divided into two parts, and one such part be 
subdivided Into four and tbe quarter share being given to tlte girl the 
residue shall be taken by the son. Wien however thero ars two sons 
and one daughter tbo whole of the paternal estate should be divided 25 

1 (1) Applying till text imeraf other*, tbo Calcutta High Cocrt beM In 

Ciirtwi t» G*fi S*im 37 CaL I that "It wse competent to a Ulndo widow 
governed by tbo HlUktharl Law to make a valid gift of a reasonable portion of 
tbo immovable property of her haaband to her daughter on the ocoaiU* of tbo 
daightor's garana ceremony (at which tbe mjvrriage of the daughter would bo 
eompWted and coTuammated ) and that *ocb a gift wai binding on the nrrtt 
* Ion ary belr* of her hoibaod 

Eooectly tb* Bombay High Conrt bold la tbe Fall Bench Cue of 1 
re F«aI«W 37 Dom. 231 at page MS that this text did not Jottifr tbe aettleaient 
of immovable property by an adopUag widow tn favour ot her daughter attaining 
majority and aaeeoted to by tbe aatanl father of tbe adopted boy at tbo tln» of 
*' k T* loT b fiwi^uTspptar^.1 
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into three parts, and one such part he sub-divided into four, and the 
quarter having been given to the daughter, the remainder shall be shared 
by the two sons If, however, there be one son and two daughters, 
the father’s piopeity should be divided into thirds, and 1 one (of these) 
o shares be severally sub-divided into quarters, and having given two 
( quarter ) shat es to the two daughters, the son shall take the entire 
residue Thus should be applied the rule in the case of brothers and 
sisters of a like caste whethei of an even oi uneven number. 

(8) When, howevei, there is one son of a Buihmani wife, and 
10 one daughter of a Kshatuyd wife, then the paternal estate should be 

divided into seven parts, and the parts which would be assignable to 
the son of a Kshatnyd wife should be divided into four parts, and 
having given such a fourth part to the daughter of a Kshatnyd wife, 
the residue, the son of the Bi dhmani shall take Or, if theie be two 
15 sons of a Bi dhmani wife, and one daughter by a Kshatnyd wife, the 
father’s estate shall be divided into eleven parts, and from these, the 
thiee paits which would be assignable to a son by a Kshatnyd wife 
should be divided into quarters, and having giveu such fourth 
part to the daughter of the Kshatnyd wife, the entue residue, the 
20 two sons of the Bi dhmani wife shall equally divide and take Thus the 
mode of distribution should be inferred in all cases of even or uneven 
number of brothers and sisteis of different castes 

(9) Nor is it right to mteipret the text "by giving the fourth 
“ part of bis own share &c ” as signifying giving money, sufficient 

25 for her marriage, by considering the word 'fouith’ as having no 
special significance, as tbs would contradict the text of Manu 3 " To 
“ the Maiden sisters, let the brothers give (portions) out of their own 
“ allotments respectively, each out of his own share a fourth part , 
“ those who lefuse to give, shall become degraded ” ( 10 ) The sensemf 
30 this passage is as follows Bi others of the BidJmana and other tribes 
should give to their sisters of the Bidhmana and other tribes respect- 
ively portions out of their own allotments as prescribed ( for them ) 

1 Mr Colebrooke hns- u and two shares severally sub divided into quarters ” 
As, however, the quantity of the distributive share allotted comes to be the same 
as given here, this^vanation in the reading does not make any difference 

2 19 VM.lH^ii-meaning, intention, purpose — It alwayB signi- 

fies — a particular purpose This is explained m Sanskrt by the significant word 
5Il3r “ power or force ” 3, Oh IX —118, 
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having regard to their tnbe — u «, under the text 1 to be mentioned 
subsequently m- “a Br&Jimana should take four shares ” and 

ihooid give to each a quarter out of their respective allotments- And 
it is not meant that a quarter should be given by deducting it from 
one ■ own share bat that to each maiden should be given severally 
the quarter of a share ordained for ( a son of ) that particular das*. 
The mode of adjusting the division when the castes are dimmilar as 
also when the number is uneven, has already been stated And the 
allotment of such a share appears to be indispensably requisite, smee 
the refusal a£ it is pronounced to be a sin hi the text 2 * w Those who 
refuse to give shall become degraded 


( 11 ) If it be alleged, that her© also, the mention of a quarter has no 
An obWtion special significance and the allotment of property 

sofflaeot to defray the expenses of the nuptials m 
all that is meant to be expressed the answer is, no there is no rapport 
_ for the assertion that the allotment of a quarter 

of a share has no special significance in both 3 the 
Smrtis and moreover the withholding of it is pronounced to be a sin 


( 1Z ) As for what is objected by some, that a enter who has 
many brothers would be greatly enriched if 
AD °'tn»ir»r* 0tion ^ it be understood that ) the ( text prescribing an ) 
allotment of a fourth share were positively meant, 
and that a brother having many sisters would be entirely deprived of 
wealth,” such a conclusion already stands obviated by what has been 


said before It Is not here directed that a quarter shall be deducted out 
of the brother s own share and given to his sister whence any such con 
sequence should ante { 13 ) Hence, the interpretation of Medhitihi, 
AsahijV as well at of other writers is square and accurate, and not 
that of BhinrctL ( 14 ) Therefore, after the death of the father a 
maiden is also entitled to a share But if it be before, the obtains that 
only whatever it be, which her father gives since there is no special 
jxecept respecting this case. Thus all ts unexceptionable. 


5 
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1 Ytjftsnflrr* n 115 p 1088 2 OiXLHsnnllB 8 { $ hi taxi ©f 
YlJR*r»Ikj» t, Mina, 

*- Here there li % In the print *t p B4. 1 17 f or Sj y wi ff rssj murv 

Cokbrooke tramUte* jwfR “ *wk> hu no compeer 1 The Commentato* of tlj*t 
jmo*, bowtTsr, Is wall known 
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Viramitrodaya 

In regard to a partition after the death of the father, the Author 
states another special rule 

Yajnavalkya, Verse 124 

5 The brothers for whom the sacraments of initiation, marriage 
&c, have not been performed, should have the sacraments performed 
by the brothers on whom the rites have been performed. 

Bhaginy&scha , ‘the sisters also’, ni]At, ‘of one’s own ’, d/iia/'from 
the share’, of the son m accordance to his share, datwd, ‘by giving’, a 
10 “share, sanskdryd, ‘ should have the sacrament performed on them ’ By 
the first use of the word tu, ‘however’, is excluded any limitation as to 
the quantity of wealth for a ceremony, and by its use the second time, 
( is excluded ) its absence 

If the fourth of a share is not sufficient for the performance of the 
|5 marriage ceremony of a sister, whatever is necessary for the marriage, 
so much wealth should be contributed by all in proportion to the 
property. “ Of the unmarried damsels, the} should perform the 
“ ceremony (of marriage) according to the wealth," vide this text of 
Vishnu/ which has been included by the Author (124). 

20 SQinpani 

Yajnavalkya, Verse 124 

Punasanskrtaih, ‘By the brothers of whom the sacraments had been 
performed’, ptturfirdhiam, ‘ after the (death of the ) father from the 
parental wealth also, ' the uninitiated ’ asanskrldh, brothers, should have 
25 performed for tnem the rites such as the jalakarma and the rest 

Bhaginyopi , ‘The sisters also by giving a fourth part from one’s own 
( share of the ) property, with ( the use of ) that wealth itself, should have 
the oeremony of marriage performed for them Brhaspati 1 ( in the text ) 
“ Their mothers shall get an equal share, and the daughters, the fourth of 
30 " a share ”, has stated a fourth of a share of the paternal estate, that also 

has been stated as for the purpose of a ceremony 

When, however, a marriage is not possible with a fourth of a share 
Devala says “ To the daughters also should be given wealth for their 
“ marriage , of a son-less man, however, the daughter born according to 
35 “ the law of the Aryas, shall take the wealth like a son. ” ‘ According to 

one’s own wealth’, bo says Vishnu 2 “ Of the unmarried daughters, the 
“ ceremony should be performed according to the ( magnitude of the ) 
wealth ’’ ( 124 ) 


1 Oh XXV, 64 


% Oh XVUI. 36 
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[ Cclebrooke S«t, VltL] 

[ Sham o£ tom belonging to different tribes. ] 

( 1 ) In thii manner by the text 1 M If the father make a distri 
bution io- n the mode of adjustment of a distribution among brother* 
oE equal caste, -whether made with each other cr with their father, ba* 5 
been pronounced The Author now describes the ( mode of ) partition 
among brethren dissimilar in das* 

yajriavalkya, Verse 126 

* Ettas 65 

The son* of a BrtVjmana ( In the lerenl tribe* or comas ) hare four 10 
ihares, or three, or two or one respectively according to the tribe ( or 
rnrruis ) the children of * hdiatrtya 1 * * hate three portion*, or two, or one 
and those of • Vatlya* Uke two part* or one- 4 

Maikjhsrii — ( 2 ) Under the text* " Three ( wive* ) re»pectivoly 
a ccording to the tribe of each Ac." it ha* been pointed oat that a DnUmana 1 5 
may have four wives, a Kihalriya three, » Vawja two, and a S' tklra 
one. In such cases, ( the expretnon ) Br*hnuqitmsj*l>, the sons of a 
Dnlhmana mean* the sons begotten by a BrAhmana. 

( 3 ) V*n}*i*l} according to the tribes or comas of each- Dy the word 
coma ars indicated women of the different classes such as the 20 
Bnlhmana, and other*. 

The termination •SVs (tT*j), subjoined to a noun m the singular 
number and locative 5 6 (or other) case bears a distributive sense con- 
formably with the grammatical rule* civ. 

“ Tbe affix ixi (ne) wnm optionally afUr crude form* deooUnr number* 25 
and wonli demoting unit* of * coin In the tiagnUr number wban a dlitribwtlTO 
mue b to be « prated md tbe void li % Acr^U** 

1 Of YlJftarmlkym II. 114 p. W4 before 5 under ttmllw clruomatnnce*. 

3 TLU rarae U the further dcrofepment of tbe liw u to Intermarriage U 1*1 d 
down hi tutm 67 of the Aebirldby n. Hr >1* ml I IV In a note to thii pMMgu 

obaerrai-' Harrlaga* *rlth women or a dlathnllar elm bar* been prohibited In tbla 

A«G age” end nrfan to Nlrnayaalnda III. olLlBg a tart of A'arada 
OTOnTOl'’ Tr “eo abo tha marriage of a attija -with* maiden of adiaihnikr 
sb**> n Ha obaerraa In 600 * 111111011 — 1 “ tbe text of YiJfliralkja h«« therefore no 

application now ” 4 Aehlrldhylya, ram 67 p. 168 abore 

6 wfi KAraka U tba re l a t i o n aabaliUng between a norm (Ada 
Trrrb In a asetanoa or batween a noun and othar word* gorandmg It. Thora are ill 
*aah Kmr* Ut bafaugfaig to tbe flrrt lemi twee aseaptlng tba gmatlTO (1) ipf 
C 1 ) (*) (d) t*TFT (6) mnw amd (6) ( for tbo loeaUtn ), 

®* — M n — * Flijinl 6-4-43 $wvi»* word* danotlng number* 

«— tba* by wbiob tba aenaa of unit la axpreoed. 
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And hence, sons begotten by a Brdhmana ( on women ) in the 
seveial tubes, shall respectively have four shares, or three , 01 two , 01 one, 
chatustndwyekabhagah syuh, z.e they shall be entitled to such shares 
(4) The meaning heie expressed is this . The sons begotten by 
5 a Bi Cihmana on a B i ahmani take four shares apiece 1 , similarly those 
begotten by him on a Kshatriyd receive three shares each, on a Vaisyth 
two each , and on a S'hdi d one each 

(5j Kshatrajah, the children of a Kshati iya,i e begotten by a Kshairiya 
on women of the several tribes — for that is here understood, — 
10 tndwyekabhagah yathakramam, have thee shares, two , and one ? especinely, 
m the order of their tube i e the sons begotten by a Kdiatnya upon a 
Kshairiya take thiee shares each, upon a Vaisyd two each, and upon a 
S hard one each (6) Vidjab, those of a Vaisya, i e begotten by a Vaisya — 
for here again the expi ession Varnasah (respectively m the order of 
15 then tribes) is understood — have, respectively, two shares or one in the 
oider of then tribes, i c those begotten by a Vaisya upon a Vaisyd, 
take two shares apiece, and upon a S'udi d, one each ( 7 ) Since foi a 
5 udra one wife only is allowed 2 to him, he cannot have sons of a different 
class fiom his own, paitition among his sons takes place m the same 
20 manner as has been mentioned before 

(8) Although, the expression “ shall have four shares, or three, 
oi two, or one has been used without any restriction, still, it must 
be understood to relate to (property) othei than land obtained by 
the acceptance of a gift For it is declared 3 “ Land obtained by 
25 “ acceptance of donation, must not be given to the son of a Kshati lyd 

" ol other mfenor tribe, even though their father give it to 

“ them, the son of a Bi ahmani may resume it when Ins father is dead” 

1 The meaning horc expressed may be thus illustrated Snppose a Biahmana 
dies leaving behind lnm four Eons born of wives of each class respectively Thon 
his estate should be divided into 10 shares out of which 


4 should he given to the son by the Bralimani wife 
” ” » „ Kshatnva .. 



S By Brhaspalx, Oh SXV 30 Babmbhatti 
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(9) Sine* acceptance o{ donation* it here exprciily stated land 
obtained by purchase or nrailar tnrani appertains also to tlie sons 
bom of a K'hatni'l or otlwr inferior women. For the ton by a S’ Hal 
woman ti ipeoally proliibited 1 ( in the text ) ** The aon begotten on 

a 5 t*/nl woman bv nnv trun of a twicc-bom dan u not entitled to 5 
w t iharc of land. 2 ( 10 ) Now, if land acquired l»y purchase and 
similar meana did not Irtlong to the sons of a A Aafnyl or I tmyi 
wife, tbe special exception of a ion by a SM-frl woman wool 1 not be 
pertinent* ( 11 ) Aa for the text* “TI* ion of a J nMmm'i K hilnya 
or 1 m-yrt b) a SV/n3 wife n not entitled to a time in the inbent 10 

ance , whatever hn fatlier may give him, let that be bn property " — 
tint too relates to the caw* where t imetlnog however inoonnlerable 
haa been given b) the father in his life-time to lua aon by a ln\ 
woman- W lien, liowever no affectionate gift haa been 1>cstowed ( on 
him liy hu fatlier ), he partkipatea for a tingle share* Tims tliere is 15 
nothing contradictory 

Vlraraltrodaya 

Now the Author mentloni the aharca of tho broths of different 
dasica 

N*|if*v«lkya Vent us 

Of a BrAhmsna the four tons born respectively of bis four wives vix go 
a BrAhmanl and the reat chalastndayekabfuigab ful^i *becoine entitled to 
four three two and one share (respectively) Of a ksbatriyn the threo 
tons born of his threo wives nx tbe hshatriyi and the rest, respectively 
arc entitled to three, two andoncahirc Of a Valiya, however tho 
sons born of a \ all yA and a SudrA wife are entitled to two and one Qj 
share respectively this la the meaning 

This moreover, is In regard to property other than land received by 
the acceptance of a donation vide tbe le rf* * Lund obtained by accept 
ance of a gift mutt never be given to tbe aon of a KshatriyA or otlier 
" ( wife ) even though their father may havo given It to them, the ton jq 
u of a BrAhroonl may rciumo it after tho death of the father 


1 ttffftv— ii a prohtUUon ind eot * ram rretpUoa ly wnlnlon 
J Ttli »lw it * tut cf DjinpaU Ch XX\ 3 -*« lUJunUnql p, ICO LIO 
* DlyiUjlg. Ob 0 p II 3 Of Mann IX 165 

A Cok brook* *ddj in braclut (of tbe rooTible*). 6 Of Dphupatl XXV 30 

62 
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As to the son of a Sudrl wife, what has been stated m the rule as 
to one share for him, that applies m the case where he does not get what 
v was given to him through affection by the father while living Otherwise 
however, “ The son of a Brahmana, Kshatnya, or Vaisya by a Sudr.i 
5 “ wife is not entitled to a share in the inheritance ; whatever his father 

11 may give him, let that be his property ” According to this text,' it 
should be understood that he is entitled to a share ( 125 ). 


SQlapanl 

Yajnavalkya, Verse 125 

10 The sons procreated by a Br&hmana, upon his four wives Buch as a 
Br&hmam and the rest, shall take four, three, two and one shares 
respectively from the property after dividing it into ten parts Those 
born to a Kshatriya upon his three wives, such as the K^halrvju and the 
rest, shall take three, two, and one respectively This has an application 
15 m regard to the married wives ( 125 ) 


[ Colebrooke Sect. IX ] 

[ Distribution of effects discovered after partition ] 

( 1 ) Something is here added respecting the residue after a 
general distribution of the estate The Authoi directs the distribution 
20 of property withheld by fraud of brothers &c 

Yajnavalkya, Verse » 126. 

Effects which have been withheld by one co-heir from another, and 
which are discovered after the separation, let them again divide in equal 
shares , this is a settled rule 

25 ( 2 ) Mitakshara — Effects , drawyam, 1 e the common property such 

as had been withheld by co-parceners from each other, and was also 
“not known at the time of the general distribution of the estate, and 
vibhakte yaddrsyate, such as have been discoveied aflei the partition, bf 
'the patumony, tatsamaih arnsaih vibhajeran, let them diude that in equal 
30 shares, ih sthibh, this thus is the settled rule , 1 e the rule of the law. 

(3) Heie, by sayipg ‘m equal shales’, a partition with deduct- 
ions has been f 01 bidden By -saying ‘let them divide,’ it has been 
pointed out that the pioperty is uot to be taken exclusively alone by 
166 ~ — - 
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the person by whom it was discovered ( 4 ) Thus, since the text U 
thus significant it does not imply that no offence is committed b) 
emberjling the common property 

( 5 ) But (it is urged ) Mann has indicated on offence only in the 
, , , eldest, if lie appropriate to himself the common 

property aud not so on the part of tue younger 


brothers ? Ftde the text 1 An eldest brother who from avsnee 
u shall defraud hu -younger brother? shall no huger bo honoured as the 
“eldest, shall be deprived of lus additional share and be punished 
by the kings." 

(6) ( To this ) Tbe answer is, it is not so- For by pronouncing 
such conduct criminal in the case ( even ) of an 
The uww elder brother, vrlro is admittedly mdependent and 

* raoi Bd it in a quasi parental position, it Is more assur- 

edly shown — nnder the rule m the maxim 1 of the 
loaf and the staff — to be ( modi more ) criminal in the younger 
brothers, who are subject to the control of the eldest, and are held in 
tutelage as eoov And moreover audi conduct has bceu declared to 
be an offence without exception in the Srul? ‘ Hun, indeed, who 
“deprives an heir of bis right share he does certainly destroy, or, if 
“he destroy not him be destroys his eon or else lus grandson " 
(7) He who deprives an heir i Jt a person entitled to a slore t.c debars 
or excludes him from a eltare \ e does not ywld to him lus proper 


fi 


10 


15 


SO 


1 Chapter EC. 213 read la the teat u 

1 PSrifl>Wnv “1* tbamsxlraof tV fca/«»df,W *taf or lir tixk asd t*Jm' 
Bee aote, on paga M erig Ban kjt — If a nwnlur of c«f»i art attached to a tUfor 
tbtl tad tho i tick Is carried off or oaten by mice. It aood not bo expressly 
stated that tbs cakes linn bad tbo sene fate— H U an Inforence which necessarily 
follows This roki Is tha awno u the a firtltn reasoning of tbo Writ, 

3 This Is tbo quotation from tbo AiUnya firihwuf* IL (VI-7) In connect 
loo with that portion of tbo Boma socrilleo which deals with tbo animal »i or like. 
Tbo patsagu occurs In a dUeosakm whether the lUk bass, shoaU bare a portion at 
tbo sacrifice, on* side mggoating that they shooW not bo mentioned and rmut not 
hare a shore and tho other side aaaertlng that they sAokU lo mention -d, and as a 
reaaoo In rapport of It is the text In tho pessige whkh In in la Unco means that 'an 
nnjastlfjotVj dopTlratioC of another's dooa oporates by reaction in his own Hfo-tlme 
or fn tha graaaaUims following ( Bco Anandlirana Borins No 31 I*»rt 1 page 
17J Tbs dlseaasloo begins at p. 170| sea also SJfofs’t Common tary ), 
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MitakShara — Whose is Ihc blame ? 


t Colcbrookd. IX. 7-12 
Y6j{lavall ya 
Verse 120 


allotment, such a one •who is thus debarred of: his share, destroys or 
annihilates 7 e lenders a cuminal that person w ho so dollars him of 
his light, oi, if he do not immediately destro) lnm, lie destroys 
his son or his giandson. ( 8 ) It is ( thus ) pronounced to be mammal 
3 in any person without any distinction as to the eldest ( or youngest 
&&) to withhold common pioperty. 


An objection 


( 9 ) If it is aigued that blame is not incurred by one who takes 
the goods, thinking them (to be) Ins cm n, undei the 
notion that the common piopei ty also becomes his 
10 pioperty and appertains also to him (individually). (10) The answer is, 
that is wrong For, though he took it thinking it ( to be ) his own, still 

The nnswer ^ as ta ^ cn the P 5 operty of another person, con- 

trary to the injunction in Inch forbids Ins so doing, 
and thus he certainly does incur blame (11) As 1 , m answer to a 
15 proposed solution of a difficulty, “If an oblation of gieen kidney 
‘‘beans be not procuiable,” and black kidney beans be used m their 
stead by leason of the resemblance, the prohibition contained m the 
lule viz “black kidney beans aie not fit to be used iu saciifices” does 
not apply, since they were used by mistake foi ground particles of 
20 green kidney beans, it is on the contraiy maintained, as the right 
opinion, that, “ while the ground particles of green kidney beaus be 
“taken, the ground particles of black kidney beaus are also actually 
“employed as being unforbidden and the prohibitory command is 
“consequently applicable m this case ( by inference ) ” ( 12 ) Therefore 
25 it is established, both from the lettei of the law and fiom reasoning, 
that an offence is committed by taking common property. 


1 Hie argumont of tlio objector nnd tbo reply to it is sufficiently apparent 
from tbo text itself According to tbo fixed rules of interpretation Ul^^V-resomblanco- 
is also a part » « SW'TV of tbo tlnng itsolf And tbo moaning boro is tbat npr ( tbo 
black kidney beans ) having been prohibited t generally, tbo prohibition oxtends to 
their also — which is apart of the Maiha itsolf and thoroforo, although mixed 

with other sorts, have to be avoided, and for this reason they must not be used as a 
substitute for the green ones. ( See also B^ambba-fti p 102 & Bubodhuu p 60 ) 



CcUbfookeLi. 1 T \1rarnltrodaym, ^fllapflijl — Concaded ttftcft 10S5 

’VK^Mfr* J 


Vlramltroday* 

Thu* even whm a partition has taken place of the common stock 
everywhere, If any property has been taken a way by any one in re- 
gard to that property no special nght accrues to him Individually ss 
a distribution of that portion has not taken place; and so a fresh parti- 5 
tlon must be made of that property so the Author says 
Yilfiaralkya, Verse ia6 

Sammh, 1 in equal I e equal to the share in the partition which 
had taken place before. The rest is clear ( 126 ). 


tjfllapfifil 10 

Th* Author mentions about a lapsed lhare. 

YflJSaralkya Veras ii6 

What was kept oonoealad at the time of the partition, but was 
dfaeoverod afterwards, that should bo made ( into ) equal ( part* ) and 
distributed. The meaning I* that an additional share <ka thcmld nod be 15 
gtren to the eldest. This also holds in the oaae of a debt, so saya 
Manu 1 w If after all the debts and assets have been duly distributed 
according to ths rule, any property be discovered afterwards, one must 
"divide all that squally " ( 1M X 


[ Cotetocooke Soct. X. ] 20 

[ Rights of the Dw 7 ^*It^i 7 ^ya 9 t , or son of two father* ] 

(1) Intending to propound a special allotment for the Zheyftmu*h 
ydyrnia (or ton oE two fathers), the Author describes the nature of that 
relation — 

■yftjflav&Ikya Verse 127 25 

By ooe who has do male tune, a wi begotten on the io0 of another 
■tax, tader a legal appointment to both also, a inch a one lawfully heir 
and giver ef (metal ohlabons. 


l C 8 n lx lie 

U M bare described, t be Zhrylnnifhytyaipi fa restricted to <ms tkworfptitm 
of *00 rfa. the Ktb<r*j» or “son begctieccn the wife j bet tic term U applicable 
to any adopted eon retaining Mi filial raktlon to hfa natoral father along with 
hfa acquired relation to hfa adept Ire father ” Ook brook* See alto Baa ore m, 
19 lk«n. 4.8 at pp. 464 end 473 {a eaao of Ujigaynte— imtti on 
caetcan \ fit Mayne ■ Hlnda law p 17* 
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L Verse JS7 

Mitakshara — ( 2 ) Undei the lule of the law contained in the text 1 , 
“ To a sonless widow, one commanded by the Guru &c”, aputrena, hj 
one who has no male issue, i e by the husband’s bi other or the like, 
parakshetre, on the soil of another, i e on the wiEe of another, myogofp- 
5 aditah, son begotten undei a legal appointment , from venerable persons, 
ubhayoh, to both, i e the owner of the seed as well as that of the soil, 
he is rikthi, neir, i e successor to then estates and, pindadata, giver of 
funeral oblations , dharmatab, actouhng to law 

( 3 ) The meaning of this is as follows When the person who is 
10 duly appointed, such as the husband’s brother, or other person, and 
being even himself destitute of a male issue, proceeds to an intercourse 
with the wife of a childless man, for the sake of raising issue both to 
himself and foi the othei, the son, whom he so begets, is the child of 
two fathers and denominated Dnijamudiyfyana lie is hen to both, 
15 and offers funeial oblations to both (after then death ) ( 4 ) When 

howevei, the person appointed, has male issue, and has intercourse 
with the wife foi the sake of raising up issue to her husband only, the 
child so begotten by him, is the son of the ownei 2 of the wife, and 
not of the 3 ownei of the seed And, such a one by this i estriction, 
20 is not heir of the owner of the seed, noi is he qualified to present 
funeral oblations to lnm, as has been so declared by Manuk “Where by 
“ a special compact a field is made over (to anothei) for (the sowing of) 
£< the seed, then the owner of the seed as well as of the field aie both 
“ considered, m this world, as joint shaieis of it ( i e of the crop ) ” 
25 (5) By special compact viz , when the field is deliveied by the owner 

of the soil to the ownei of the seed, on an agreement m this form 
“ Let the child which will be heie pioduced, belong to us both,” then 
of the child begotten in that soil the owners of bbth the seed and the 
soil are considered by the mighty sages as joint sharers (6) So 5 ' 
30 “ If there be no special agreement with respect to the crop between 

“ the owner of the field and the owner of the seed, the benefit clearly 

1 t e of 1 ajnavalkya in Acharadhyaya 68-7 0 p 187 above in which the 
husband s brothel, a saproda, or a sagotra have boen allowed to raise issue on tho 
sonlesB widow of their deceased relative, and bucIi a son is called tho IC^helraja son 

2 t e of tho wife’s husband by marriage ‘Kyhetra ( land ) here means wife 

3 « e jiccieator 4 Ch 1X-68 5 Mdnu Oh. I3£62 
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belongs to the owner of the field for 44 the reerptade n more import 
ant than the feed. (7) If tlere b<* no ipecal agreement with 
respect to the crop" t t with a fpeanl Agreement n “Let the 
duld begotten liere Itclong to uj both" whlclwwr chil l it lirgotten 
on another t ground tint child vml\ it of the owner of the roil 5 
for the receptacle it more Important thin the *«*c 1; os is ob-erved m 
the cate of corn, nures* on l the re«t 
• Paac 87 

( 8 ) tven here however tbo apnointment 1 for raising ap issue U 
, only in relation t a woiam who lia 1 been lieirotb* 

e<l fine** any other well appointment is ft rltd !en 10 
by Mina.* For after premising an oj j nntraent thus Trom a lirotlt^r- 
in-law or from a V-ipm f i ( lr* m-ans of o liabitaticm with him ) by 
a woman who hat been doly anthon ed the denned oftfpnn^ 

** may be lecnml on failure of i sue The pervm, however to 
M appointed to rme issue on the widow thall at night, amiointcd willi 
“clarified batter and eflent beget one joti ( uoly ), Imt never o tccond 
u in any care " Mura 1 lut lam If prohibited this practice i By 
“regenerate men, a wi<low matt net be authorize 1 to conceive by 
“any other for any, who aatlcnze l»er to conceive by another 
“ violate the primeval law The rawing of an Mine bv apjwmtment 20 
**li Dowhere mentioned in the nu/ifrns* regarding marriage nor u 
“the re-marnage of wrIowi mentioned li the rules concerning 
“marriage Tbu practic* winch is reprehen led bj the lamed Dtnj&n 
“at fit only for hearts, it referred to ev«.n in connection mill men 
“ while King "N ena held sovereign away lie po*sessing the wliole 25 
“earth, and then- f or o eminent among 1 lamtly Kings, formerly 
1 brought abont a confusion of tnltc* when lus intellect was mfatnated 


1 r«r Cokbrook* tranilat 4 •~Comml ion -Pm BilarelbaHl p p lWMff* 
where a dWnt from thl dot.tr bo li noted and ^■'igra arr tit d tbowtng that a 
father b free to dltpot of hla girl if oft r troth t rballr pUghttd tb hnaband 
die before Ibe a tail eekbralion of the mania go In loch a rua abr r malm a 
dartuel ( Ktntft ) and may be di*po*-d of by b**r father 

Ch, IX-j 9 CO 3 Ch IT-rtKS 

4 L brmn» from l ho I tda bearing on or chan to i at naptlal rltea. 

6 A. lUjmrfU li a king who has all Ibe chared ll ties of a lalnt Tho com 
pomvl b aolttd In Samkft to iadkata “that be li ■ king u wall at a taint. 
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MItaksbara- Chastity the highest ideal 


Colebrooke I x.8-9 
Y&jflmalkya 
Verse 127 


“ by lust Since that tame, whoever, through folly, appoints a woman 
“ whose husband is dead, to have intercourse for the sake of progeny, 
u sages censure such a one ” 


( 9 ) Noi is an option 1 to be mfeired from the conti ast of precept 
and prohibition, since they, who authorize the 

"^considofod 11 practice of appointment, are expressly censured 
and disloyalty is strongly reprobated in speaking 
of the duties of women, while continence is much praised As says 
Mann 2 : “ Better that she ( the faithful wife ) emaciate her body by 
“ living voluntanly on pure flowers, roots, and fruit; but let her not 
“when her lord is deceased, even pionounce the name of another 
“man” — By this text, having prohibited lecourse to another man fer 
the sake of maintenance, Mann 3 interdicts the recourse to auother 
man, even for the sake of progeny thus “Let her, until death, con- 
“tmue patient ( of all injuries ), self-controlled and continent, and 
“maintain before her vision that most incomparable rule of virtue, 
“followed by women 4 devoted to one husband only Many thousands 
“of Brflhmanas, having avoided sensuality from their early youth, 
“have gone to heaven ( even ) without continuing their race And 
“like those Brahmachtlris 5 a virtuous wife, who, after the death of her 
“husband settles herself in a uniform continent life, ascends to 
“heaven, even though she has no son. But a woman who from a 
“desire to have offspring violates her duty towards hei ( deceased ) 
“husband, brings on herself disgrace in this world and loses her 
“place (with her husband) in the next woild.” Theiefore it is not 


1 Mark the gloss of McAhaMhi on this verso He says that union with 

another man bad, but emneiating tho body is also bad Tko text of Menu “Bettor 
that she emaciate tho body &c ” has an impliod consuro alEo for tho emaciation of 
the body It only means that between the two <jvi]s the evil of omaciatuig the 
body may be preferred “ I efSmWFPPIl 

ssvn mwbT ” i 

2 Oh V 157 

3 Ch Y 158-101 

4 'PFpmTT Hi — vide the rule of Gr 'fq?? ’ (4-1-35) “la 

forming the feminine with the affix the word qpt always takes the substi- 

tute h.iu the words liko ‘ ’and the rest ” 

6, t e persons taking a lifelong vow of celibacy and living accordingly, 
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I rrm in J 

ngbt to deduce nu option 1 from the Injnoctlotn of afnrraatJoti find 
protnUtKra 

(10) Thui haring hem prohllnted in the cift of u wife 

n notified l ry raamige, what thm n n Ai^Vii functioned by Uw ? 
io the ( amt 1 ) i nit or ciyf The limpet wliote hndarol ahull die 5 
“after troth verbally plighted tbo broiler of the bnaland may tale 1 
‘W according to the following nib hating eipouaed her m da* 
“form, ihe being dad to white garment*, and pure in her conduct, 
let him printely approach her ones in each proper a-tion 1 antil 
"ime bt had * 10 

( 11 ) It appear* from tbn rery jraasage, tint he to wljorn a 
damsel wai verlolly given, H h*r hutbind even without a f >rmal 
acccptauce on Ini part. If be iGe hit own utenne Uvtfier whether 
dder or younger iball tahe her i t marry her ** In doc fom n 
L a as directed by the S'dtfrof laving eij»on*etl her " u e nrdded 15 
lier owl according to the following rule namely the rule directing 
the besmearing of the Iwdy with clarified tatter owl th* reitrutot 
to ipeedi &c.— let him “privately * 1 1 r in recret approidi her dad 
in a white robe ond pure in her conduct” i e having a Mtnilnt on 
her mind apeech owl getture once at each ineniinutkm, until 20 
conception- ( 12 ) Such ft ran mage x% nominal an 1 a mere jort of the 

1 According to the raid of Interpretation ft'Vl 5 fine “wb^i Ib^rj aro two 
raotrtdWoTT text* an option li Infarivd ** Bo tbe Vntbot aiya Uiil n* cUVj for 
Inferring an cjAloo arUe< on the gremrvi Ural lb r »r* two bjjnn-ttona of a contra- 
dictory character m. one of afRmatloo aod mother of negation. An oj<I«i 
wadd arlia If tbo two Injunction! wo of an *jual eliirvdcr ( 

Cat here whU* a cnaoro U pnawd mpoa tbo** wbo authorize loch a ptacll-e none 
•tach U to be found In refertoeo to tboao who forlid ll. Tb* f tlAt ( « lLo 

affirtaatlto Injunction) and tha thalnjunetln* of a ncgaUn chaiMlar) 

aro tbeofora aot afpial, and tWifort aa option anacl bo We r rod ( E>>j /hjf«r»- 
bUjjfp lCfi n.ft-10 Babodtlnl Tr y, 67 1L IS— 0 ). 

* A IjPf * — U raUlog Uiao on the wlfo of a deemed ponon. R*j Yijih l 
p. 167 bato 1 on page 1M0 3 L *. Maon C1UX 6P-70 

< ftr^T — “know be r * 6 (. « at eweh mrmtnutkm period. 

C Tbo meaning la —that u tbo Injunct loci u to cUrlfWd butler and other 
olwarrmnctt ara prescribed aa mart forma In approaching an authoring widow to 
lb*** capouaala aro a mere part of that lnlcrooarae and not a principal and laUt in t- 
Ivo part, whence a regukr marrUpr between tb jortloa might U> Inf tired. 

Boo CfeWxooka citing Hi lamhh attl p. 1C7 ti Bnhodhlnl n, 67 1L S*-J 

fi3 
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L Verse 127 

9 

form in which an authorized widow shall be approached, like the 
injunction of clarified butter &e It does not make her the wedded 
wife of her brother-in-law. (13) Theiefoie, the issue thus begotten 
belongs to the husband of the wife 1 and not to the biother-in-law By 
5 special agreement, however, the issue may belong even to both. 


10 


15 


20 


Viramitrodaya 

Among the sons of the same varna or of different varnas, of twelve 
sorts such as the Aurasa and other sons, the Author mentions a parti- 
tion among themselves, and m some cases a non division, but coupled 
with ( a right to ) maintenance 

Yajnavalkya, Verse 127 

Parakshctrc, 'on the soil of another’, opuPcna, 'by one who has no 
male issue ’, by the husband’s brother, or by one of a different got) a, 
myogena, ‘ under an appointment by the elders, a son utpdditah, 1 be- 
gotten', ubhayorapi, ‘of both even’, 1 c of the owner of the seed and of 
the land also, becomes the heir entitled to take the entire heritage, and 
pinpaddtd, ' the giver of funeral oblations ’ also, dharmala}i } ' under the 
law,’ 1 c. in accordance with the provisions of law 

If to the owner of the seed, or to the owner of the soil, afterwards 
an awasa son be bom of another wife, (then') according to the 
Brahroapurana “ The Kshctraja son takes three parts, and Putnhasula 
"the fourth part ” This is the meaning of the word cha, ‘also’ By the 
word opif 'also’, is included the father by the seed, and of the soil (127) 


25 


30 


Sfilapani 

Yajnavalkya, Verse 137 

Niyoga * appointment such as ‘annointed’ with clarified butter &c 
ApnUeij.a ‘by one who has no male issue’, upon the wife of another. 
vi’jogotpdddah ‘ begotten under a legal appointment ubhayoh, ' of both, ’ 
he is entitled to perform the funeral ceremony, as well as to take the 
estate This is to be with the consent of both, so says Narada 2 “ With 
"the consent of the owner of the land he whose seed is sown in the land, 
"the issue of that is considered to be of both, of the owner of the seed and 
“of the soil ”(127) 


1 Lit Tr " owner of the soil ” 0 to the man who washer husband 

by marnngo 

2 Oh.SH 68 
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r tr**t 1 -5-f JJ J 

[ CeUbrwlc* 5«t W ] 

[ Sons by Idrth and adoption. ] 

( 1 ) A dutnlntioo ot iharea among «oni, equal or unequal in 
dots ha» been explained Next intending to ibow t V rule of necr?r 
km among tom principal an 1 1 'comLtry, tlie Author Gru letaiben 5 
their diaractmrtic* — 

Yajfiavalkya Vcnca 123-132, 133 ( 1 ) 

Tbe AtaruM i < letiknate ion b be wbo b procreated on a lawfally 
wedded wife eqtnl to bin ti tbe ion of an appointed* dabbler / iinl 1 
tuUth A Vrri^ib one betotleo on a wife 1 * by a #jptrn reUhon of her ^ 
husband or by another ( 128 ). 

One letredf produced a tbe bo roe b known u fr ) Ihnja ‘ a lemedy 
* i\»ot I a born Icm ' ^ dimtel i child A mm r b one born 

of an unmimed dan bter and b cotmdered at tbe ion 
of tbe maternal jrand father ( 129 j. Ij 

A child boro of a woman wbote namije bid or bad not been 
co niunm ated, b called tbe wn of a re-uramrd woman /Uu/vrriAmrA 
He, whom bo motber or father may |nre t m adoption i ihill be coniidered 
u tbe adopted ion Ihtialn 

(130) A ion boojbl, hnfa b one lofd by tbetn A ion made by «0 
bbnelf * hrinnvi b one adopted by tbe man brawelf Obe wbo firea 
bnme U h a ion telf firen **trjy imltit i One wbo waj ( along wilb bn 
aolbtr) accepted ra mamaje wb3e be wai fa the womb b called a ion 
receded with the bride ixth^lhant 

(131) He, wbo, barb* been deteried ( by bb parent* ) b taken (for 25 
adoption) b adoeriedion* lj*in llfut f 131 (1) J. 

Mitilqbira — ( 2 ) T]w Inue of the Irtjst ( wm» ) ft on An ran / e 
the legitimate ion- Such a one, moreover dbarmapataijal) fa one, born if 
a Unefully wdlnl \nfA A woman of equal tnb? eipomcd in lawful 
wedlock, a H a legally wedded wife,** — and a ion begotten on her m a 80 
true and legitimate aon and W clilef In rank ( 3 ) TaUamalj potrilu 

1 l* a daughter ippointM to 1 it under tLa centred ntntlnud W 
I IT UtUmt on p Iota 11 4-0 

5 W'ift L • of U»e porion with whom »ho wii hwfally wcAlrh 
3 TLli pir'age me ana that mr-h ■ wn would hire preference when litre li a 
com petition Ixrtwotn Lira »mt other kinds of ion! ind aot lint other kfndi of 
*otu are not beir< it ill Bn Hram In-Uyi Ci. 1L Pitt 1L 

ALd iceordlEg to /'irfjiUtlw wni lorn of hwloll/ wedded win* 

•lUyngh ef different tribe* are all It^lUtn te See il o lift p 160 

Tbe*c pajiipu w*ro referred ta In 1/ Midi r i /ufrueowla 11 MwL 40 it n. 5* 
lod 7W*M JUm n Stfutri L*l 11 AIL it p, 250 
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Nlitakstaara —The pulnMpulra j“ CG y£™aSkya U W 

I Verses 1B8-1S8 


sutah, equal to him is the son of an appointed daughter . ‘ Equal to him 
i.e equal to the legitimate son. 1 The son (horn) of a daughter 
( appointed ) is a PutrM-suta And accordingly he is equal to a 
legitimate son. As has been said by Vasishlha 1 *• “ This damsel who 
5 “ has no brother, I will give unto thee, decked with ornaments ; ( so 

“ that ) the son who may be born of het shall be my son n Or that 
term may mean a daughter legarded as a son by reason of the fact that 
the daughter herself is to be regarded as a son All the same such a 
one is also similar to a legitimate son, as she has more of the parti - 
10 clesof the mother’s body and less of the father’s As says Vasishlha 2 ! 
“ The second is an appointed daughter herself ” The meaning is that 
the second ( kind of ) son is the appointed daughter 3 herself. ( 4 ) The 
son of two fathers ( Dwy&mufhy&yana ) is inferior to the natural 
father’s legitimate son, because he is produced in another’s soil, 
(5)Kshetrajah kshetrajatastu sagotrena wa, the Kshetrajais one begotten on a 

1 Ok XVH 17 

2 Oh XVH 16' — The reading in the Vaught ha Sutra is (third) rRffa and not 
( second ) fgtfhr 

i ■ 3 The puirtld-putra is of four descriptions (1) The first is the daughter 

appointed to be a son (soe Vasnhtha XVII 15 ) (2) The next is her son 

He is called “ the son of an appointed daughter”, without any special contract 
He is, however, to be distinguished from the next i o the third class Ho is not 
m the place of a son, but m the place of a son’s son and is a daughter's son 
Accordingly he is described as a daughter’s <ton in the text of Saithha and Lslhita 
“ An appointed daughter is like unto a son, as Prachetasa has declared her off- 
spring is termed a son of on appointed daughter he offers funeral oblntaonB to the 
maternal grand-fathers and to the paternal grandsires There is no difference 
between a son’s son and a daughter’s son m respect of benefits conferred ” (3) Tl>o 
description of a son of an appointed daughter is the child bom of a daughter who 
, was given in marriage with an express stipulation as stated by Vanshtha XVH 17 
He appertains to his maternal grandfather as an adopted son (4) The fourth ib a 
child born of a daughter who was given in marriage with a stipulation m this 
form “ the child who shall be born of her, shall perform the obsequies of both ” 
He belongs as a son to both grandfntkbrs But, in the case where Bhe was in 
thought selected for an appointed daughter, she is bo without a compact, and mere- 
ly by an act of the mind (Mann Ck IX 127 and 136 ), ffemadrt quoted m Cole 
brooke Bee also Thalia Jeehnath Smgh vs Court of wards L B 2 I A 103-166 
Rahx vs Gownda 1 Bom 102, and m particular Karuppi Nachxar vs Sanlctra Nara* 
yatia Chetti 27 Mad 300 at p 312 sqq, and Jamwtram vs J3ai Jamw 2 Bom. 
H O Bep 11 at p 17 
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L Verses 128-i$8 


5 


10 


15 


20 


( 9 ) He, who 1 is given by his mother under her husband’s direct- 
ive adopted son lon ’ w ^ e the husband is absent on a purney or is 
dead, oi who is given by the father, or by both 
( parents ) to a person of the same class, becomes dattakah, the adopted 
so?!, of him to whom he is given As says Manu 2 “He, whom his mother 
“ oi his fathei, m a time of distress affectionately give with (a libation 
“ of) water and who is of the same class, is called a son given ” 

( 10 ) By specifying distress, ( it is intimated that ) the son 
should not be given unless theie bedistiess This prohibition regards 
the giver 3 ( 11 ) So an only son must not be given, Vide the text of 
Vasishtha 4 • “ But let him not give or leceive an only son ” ( 12 ) Nor, 
though a numerous progeny exist, should an eldest son be given, 
since he alone is the principal among those who fulfils the office of a 
son as is shown by the following text 5 “ By the eldest son, as soon as 
“ born, a man becomes ‘the father of male issue’ ’’ 


( 13 ) The mode of accepting a son foi adoption is propounded by 
Mode of acceptance Vasishlha 6 : “ One who desires to adopt a son, shall 
. 1 assemble his kinsmen, announce his {intention to 

the king, make burnt-offeriugs m the middle of the house, reciting 
*Page 89 Vy&rhtis and take ( as a son ) an -un- remote 

kinsm an, pst the nearest among his relatives 7 ” 

1 These passages have been referred to m a number of cases, of which the 
o owing may be noted —Rangubax vs Bhagvthibai 2 Bom 380, Shrt Balusu 
Ouru tnga Sivami vs Bfin Balusu Ramalalshmamma 26 I A 113 2 Oh. IX 108 ' 

3 And not the taker See Balambhattx &r Subodhtm p 58 1 11 Tr 146 1 26 j 

4 Oh XV 3 5 Of Manu Oh IX 106 

v 485 fo? f ah,ndDeh ™ Sr > Jencmom 2 Pat 409 at 

adopt Thus the evisfrmp I? 11 ^V 8 , ori h 0Q e who is devoid of issue, who can 
Ujtanaauda 46 Bom° 4 ^ °\ a disqualified sen isabar to an adoption Bbarmappa vs 
yfsZlarLm V1< ? W has been taken in Madras, see Nagammal 

atpp 15M61 5/0, see also Radha vs Dxnlenao 39 Bom L B 147 

r^fss'r? « w , est *7 B i ww " 

PP oo4-b88 ) Say the learned authors 
favour of the system of adoption & “ 

JESS ^ 

Seer momS but 1116 earhst mod ° 3 <>f substitution It is no 

Prom it on the on’o hand ha's ^ \Z 

^o^Mtrrofs^ 1011 £*355 

son ought to be born of some woman, whom the adoptive father could have 

( O onld _ on, next page ) 1 
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J Mlthkebxra— Cfcorce Daughter t *m fee 

( U ) By the expression-* an un-remote bmimin "-tbo adoption 
of cno very distant by country and langu age is forbidden. 

( Conld fm Uti pry ) 

nur rUd Tbl* axclodc* the k* of a daughter mi inch U the law generally 
rtoflirod mo pgrt the higher cartel wd tuMlviiUmt of the groat &ddra efeu 
abnott aTorywharo, and amoogit wnc of the btghar cute* h y their mu tom* 17 law 
the dioghUr 1 * ion 1* deemod fit for adoption and are® the moat lit on account of 
the place he might formerly hare taken 41 a aot by appointment, aa well a* of the 
hlood connection on whkh the ayttem of appointment Ittalf wu founded. 

* The pim^a of YaaljMha which direct* that a man detiring to adopt ihell 
make hli (election fnxn amen git near relative* and for choice take the neeteat 
ii *0 obwuraly eipro***d a* to admit of various Interpretation* How tho 
IngennUy of commentator* b*» boon axeroUed npon it may bo teen In Oolo- 
brooka a noto to the Mlt. Chap I Soot II Tara 15 The flanuklra^Kaotthnhha 
and tho Nlrrmya-Slndha, oomrtrotog tho direction moet llbarmlly approve the 
adoption, falling a Bagotra Boplnda of a daughter ■ or a litter 1 * too Tho 
§tt*tib, folkrwla g till Y yavahira-lfayukha, are ahnort uniformly oppo*od to 
thii, oxoept In the cato of fkidra*. They rely on the Impoailblllty of a real 
paternal and filial relation between thj fictitlou* father and a ton to born ; and 
tho dcwkicmi in Bombay irmtt bo oontidered pcrhtp* to hav* eoofinnod tho 
feutria’ vlaw bat cwtomary law tc«n» in a measure at lcatt to hare boon 
reproton ted by tho dootrino of the two work* roftrrod to These ware no doubt 
written under the influence of Won* whkh ihapod tho enttomnry law and they 
afford an example In their divergence from tho morn generally received authorities 
of parallel growth* of doctrine springing from the tome original source, yet 
taking quite different line* of development aooording to the medium In which 
they were placed. Tho real nearaee* of daughter^ ion 0000 procured rtal aooopt- 
uci for the doctrine of appointment, and thla In It* tarn hat facilitated tho 
adminkn of the daagfaUr'i ion at fit Iot adoption. The §i*tra had however to 
h* interpreted accordingly and thii Interpretation setting a ride tho ordinary 
doctrine of a nooctaoiy dlffermoo in tho lamiEoe of birth of tba real mothor arwt 
the adoptlra father pared the wny for tho admlarion of tho ritteri* eon In tho 
South of India tho Ik ahmlnknlkw wia for the moat part apparently aooepted 
only with thii qualification adapting it to previoualy existing custom* as i* tho 
cut of marriage betwoan the ohfldnm of a brother and a titter rejected by tha 
atrieter law of tba North, but allowed In the Booth, bocaute It ooald not bo 
prevanUd. 

On thii p**«ige obeerve the learned jadgm of tba lladm ni gh Ooort « « The 
divergence batwran the gemrtliy accepted aathoritla* and aotnally exit ting custom* 
and the turviral of tho cuitcm* toaotiooed by tbo wilier law appoor to be 
aeecuntad for In the above paaeoge on pound hlikrrlml prinelplot, and tin ocnelir 
ddi therein arrived at to raaaiva ecnflnnaUan frotrfwhai wa find to ho aatabllibod 
by evidence in tha caaa bufora m. » r*pM**U v*. Apjm 9 Mad. at p, fig 
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(15) The same (cei'emomal) should be extended to the case of sons 
bought, self given, and made : for parity of reasoning requires it. (1 31). 

( Contd Jam Iasi page ) 

*Tlio following ha the note of Hr Colebrooke referred to in the above 
passage — 

“ Raghunan&ana, in the Udvdhatatw rs, has quoted a passage from the Kahha- 
Purdna, which, with tho text of Vasishtha, constitutes the ground-work of the law 
of adoption as received by his followers They construe the passage as an un- 
qualified prohibition of the adoption of a youth or child whose age exceeds five 
years and especially one whose initiation is advanced beyond the ceremony of 
tonsure This is not admitted as a rigid maxim by writers in other schools of 
law , and the authenticity of the passage itself is contested by some, and 
particularly by tho author of Vyavahat a-Maydhha, who observes truly that it is 
wanting in many copies of the Kdlxkd-Purana Others following the text to be 
genuine, explain it in a sense more consonant to the general practice, which 
permits tho adoption of a relation, if not a strangor, more advanced both in ago 
and progress of initiation The following version of the passago conforms with 
the interpretation of it given by Nanda-Pmuhla m the Dattaka-Mxmansd “ Bona 
“given and the rest, though sprung from tho seed of another, yet being only 
“initiated ( by the adopter ) under his own family name, become sons ( of the 
“adoptive parent ) A son having been regularly initiated under the family name 
“of his ( natural ) father, unto the ceremony of tonsure, does not become the son 
‘‘of another man When indeed the ceremony of tonsure and other rites of initiat- 
ion are performed ( by the adopter ) under hiB own family name, then only can 
“sons given and tho rest bo considered as it sue elso they are termed slaves 
“After their fifth year, 0 King, sons are not to be adopted (Bnt) having taken a 
“boy five years old, the adopter should first perform the ‘sacrifice for male ibbuo’ ” 

‘ The Pulreiht » or ‘sacrifice for male issue,’ mentioned at the close of this 
passage is a ceremony performed according to tho instructions contained m the 
following text of \ eda “ He who is desirous of issue should offer to fire, 
“ parent of male offspring, an oblation of kneaded nee roasted upon eight pots- 
“ herds , and to Indra, father of male offspring, a similar oblation of nee roasted 
“ on eleven potsherds fire grants him progeny, Indra renders it old ” 

( Colebrooke ). 

“ Nearest among 3ns relation ” — BandhU'-Sannxkrgtam is tho expression in 
the text There are also other readings variously noticed regarding this passage 
viz by Nando Pandita m his commentary on Vxxhnu “Adurabandhnvam 
asannikrshtam eva” winch gives an entirely different rule viz “ one whose 
kindred dwell in a country not far off, and one not connected by affinity ” 
Vxjnaneivata himself explains the term Addralandhavam in the next line by the 
remark that by this expression the adoption of “one very distant by country and 
language, is forhiddon And Bdlambhatta (page 172) after referring to the text of 
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Cotebrook»L Xhl&-*3"1 
1 ijt mfJLf* I 

irf ’rt ia 13 J 

( 16 ) KriUlj die wn Kn*}kt morevor, \* one •who tibbyim, by 
them, t f by both mother »nd father or by either 
Boa* bought u t,w n 10 ^ OT Cither, vlknUli tms *dd aud bs 

de*erltwd before excepting an only son or an eldest too, in ft 

tiraeof dirtresiand belonging to the same da*j Ai 5 
for the text of Mina 1 ri *- lie u allied a eon bought, whom ft man, 
for the rate of laving issue, purchases from lui father and mother 
whether tho child be equal or unequi l to him”- 1 1 must be interpreted 
ai whether bke or nnhlein juahtiei. not in dais unco the Author am- 
dade* 1 by laying This law vs \ ropanuded by me in regard to torn \q 
“ equal by ohm (17) Krtnnulj ty£l iwiyinkHalj, the eon made is one 
adopted hy the man Atm*// — The son made However u the ton adopted 
ti a ion hnnielf liy the man who u leprous of male inue and enticed 
by tbe «l»ow of money and lamb and beiu^ an orpluo vrithont father 
»nd mother for it they be living he a subject to their control 1 15 
( 18 ) DilUtmi, the son self-yiren is one wlto being bereft of father and 
mother or abandoned Iry them, present! himself saying 1 Let me 
become thy f on ’ ( 19 ) S*ho4hi)jil} the e m reet t red' trilh the brule ii one 
who being iu the womh, is accej ted ( m the count of the mmmnge ) 
when a pregnant bride is acceptel He becomei the arm of the 20 
hniband ( 131 ) 

( 20 ) Apividdhil} u *o/i dteerird, is one who liaviug been deserted 
by his fither and incAber is taken ( for adoption ) ffhytte. 

Be u tbe ion of the taker 

In all casei he m nst be of the same class (ai with the adoptive Eather)* $5 


( OonhL from last poco ) 

r«-»i jAf (XV 7-8) rccurka If peuibie — U> ibonld take a bm4bauul 

kraM »tn i. » — A nm*n mirlw rtloUd — o p a brother’* too or tbollkn) cm 
u failure of inch * ono be abonw take nl Unbend h*r*m «• %cht*t Uuui mrt a*f 
t wbo*o nnoi of livelihood U in * new place wbo»c father end 
u other relation! ue near and wboae family tad ubarncter art contcqrootly 
u knotrn llr Oolebrooko tl*o notice! tbe other rending* n.. thort given in 
Kalfiirm and hrt *aUm nr. Adiro blodbiTtnj «jcai»iif(A}«*#rn 

1 Ct H 174 5 Ecu farther on II 133 (1). p 1037 l 37 

3 The content of both ia the only reqtiUlb No cerrmoni** nor a document 
U nco*uary Ktmlt Pr**ul t» tfwrif 13 l*at, 660 

4 If a woman bo married wbllo prvgnant, Lh* child born of that pregnancy la. 
a SaWia ice r meh a one U to be dlitlngniilicd from a Kiain* ( ion of id mi 
married dam«l ) bucaiuc he 1» not born of a dare*el It ii not clear Iww he can 
bo dlatln guUhtd from a G&lfajt, unloa* a too teebnka] ecmft ruction ia placed on 
the tnffli j born rinee after tbo marriago he ia no kaigor on* a taeretiy fee* M 
Whnreai tha hlaf ekunent of a Oulltja tit the cxmooaJmcnt of th* bxllTidna'ity 
of the proge (tor from whom tbo woman baa ooneoiT*d atlll rcmalna tbrrp. 
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taulapani 

Yajnavalkya, Verse 128 

“ A son begotten by oneself upon a wife married according to 
“sacrament, one should know him to be the Auiasa, ” under this text of 
5 Baudhayana,' one begotten by oneself upon a married wife of one’s own 
caste is the Aurasa son Equally entitled for a share like the Auiasa, 
is the Putnk&putia Manu 8 describes a puinhA thus “One having no 
issue, may make his daughter m this manner an appointed daughter viz 
“ ‘The child which may be born of her, shall be one entitled to offer 
10 “ funeral rites to me ’ ” 

On the wife of another who is without an issue, and who was 
appointed by the elders, and under the ceremony of Niyoga such as the 
annomtment with clarified butter &c , a son begotten by a sapmda or by one 
of a superior vaima is (known as) the Kshetiaja son As says Vishnu 0 
15 “ Upon one who was appointed (to beget), a son begotten by a sapmda or 

“ by one of a superior vai-na is the l^&hehaja, the second ” ( 128 ) 

Yajnavalkya Verse 129 

In ‘the house’, grhe, of the husband, piachchhanna, ‘one secretly’, born, 
is th Q'Gtitfhaja son, so declared by Manu and others 
20 Upon an unmarried daughter while residing at her father’s house, one 
secretly begotten by a man of the same vaim is the Kdnina son, declared 
to be the son of the mother’s father As to what has been stated by 
Manu* viz “ While m her father’s house, the son which a daughter 
"causes to be begotten m secret, that one should know as the Kdnina son, 
25 “and belonging to the husband ( after marriage ) as a son born of the 
“maiden ”, that has been declared by Visvarupa to be applicable when 
there exist the Auiasa and like other sons ( 129 ) 

Yajnavalkya, Verse 130 

Upon a widow who has had sexual intercourse, or one who had no 
30 regular intercourse, and who was married again, a son born is the 
PaunarbJiava son, becomes the son of the progenitor Similarly says Katya- 
yana 5 “ After abandoning an impotent or a degraded husband, when a 
“woman secures another husband, a son born upon her is the Paunarbhava 
“son, is clearly of the same class as of the progenitor ” 
gg One whom the mother and the father give up and offer, Buch a one is 
the Daftaka As says Manu 6 “ That ( boy ) equal ( by caste ) whom his 
“mother or his father affectionately give with ( a libation of ) water, m 
"times of distress, such a son is the Ditnma son ” ( 130 ) 


1 Di B HU 314 
3 Oh xv 3 
5, Yerse 860, 


2 Oh ix. 127 
4 Ch ix 172 
6 Oh IS 168 
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YiJHavalky* Verse 131 

On* who is sold by the mother and the father and taken up a* a ton 
noh a one la a Knla son. Vida the ttxt, suoh a one whether of a 
“different carpa or a «imfl*T " 

Mana 1 describes the Km self made Bat when one makes another 
"a* hi* son who is similar ( in oast* ) and Is acquainted with the right 
“and the wrong and who la endowed with the qualities of a eon, such a one 
should be known a* a Karima eon.” 

Mana* describee the Dattnma *on thus He who la without his 
parent*, or one who has bean abandoned without a ( proper ) reason, 
give* himself ( to a man ) is call ad the son aelf given Baavamdaltn. 
Garbhacmna hae been described by Maun* "Where a pregnant 
** woman!* taken in marriage either (with her prsgnanoy ) known or 
M unknown, ( the ohfld in ) the womb belongs to the man who weds hsr 
* and he la called Bak&fba ** ( 151 h 

( 21 ) Having thus premised eoca> chief and secondary the 
Author explains the order of their succession to the heritage 
Yajhavalkya Verse 132 (2) 

An cm i these, is the abseace ot the preceding each next succeed®* a 
a giver *f the fnoersl cake and the mb enter of a share 

Milik^ar* — (22) Ot these aforementioned sons of twelve kind*, 
in the ab enca of the preceding, each next in 
order as enumerated must be considered to be 
the p«j4»H*Ib <pr«rr of the funeral cole t e performer of the S'rAddha^ 
and *ni*k*r*h, the mhenter ot a. share 1 e successor to the effect* 

(23) If there be an Avratc? (legitimate) son and a Pautrxieya (son by 
an appointed daughter ), Hina propounds 5 an exception to the seeming 
right of the Aurasa son to take the whole estate “ A daughter 
having been appointed, it a eon be afterwards boro, the division 

1 l* 169 S IX 177 I IX 173 

4 The reading In the a 1» «nM mayt i * when 

the legitimate eon tnd U» eon ot *n appointed <Lmghtar co-exi*t lit Goletrcooke 
tr*ml*t*»-M If them be a. legitim* to *cm *nd « ■ domyklrr -and wM* ia 

the foot-note this ineags U Interpreted by Fiiwehcwn fr BafasiAcft*. But 
■BafawMoft* distinctly refari to the p***age U It <xwnn in the text fco.(wep 17 4 
1 16 ) ^•r**p a *lrihy*rJT Wdiali S***»iy. ityarlAak While FUw*W* 

(p 5S t 17 ) Jtrtm-fttinlyt ftUnlafaieAs Jadifciw llMrrtUh. n Tri 
* 147 U# & Cb. IX. 1U. 
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“ of tbe heritage must in that case be equal smce there is no right of 
“ pnmogemtui o foi a wonmn” 1 (24) So also, even m the case of 
others, a quarter share to infetioi sons, even ■when the supeuor ones 
exist, has been ordained In Vasishlha 2 “ When a son has been 

5 “ adopted, if a legitimate son be (aftei wards ) born, the adopted sou 

“ shares a fourth part" ( Here ) the mention of * the son adopted ’ is 
indicative also of others such ns the son bought, the son made, and the 
lestbyieason of the context 2 ( 25 ) Accoulmglv Katyayana 1 says 
“IE an son be born, the other sons take a fourth part s , 

10 “provided they belong to the same tribe , but if they be of a different 
“ class, they aie entitled to food and lannent only ’ (26) “Those 

“ who belong to the same tube 1 ' e g the adopted and the KJichaja 
sons and the like, these when an Ain asa son exists, share a fom th part 
But those who belong to a different cl iss e g “ the damsel’s son,” 
15 “ the son secietly boin,” ‘‘the son lecened with the bride” and 

“ the son of a lemarned woman,” these when an Aw aw son exists, 
do not take a fourth part, but ue entitled to food and laiment only. 
(27) Although there is a text of Vishnu a: “ Exceptionable sons are, 

1 This passage is obscuro and 13 not in 1 lino with llm logic ll accuracy and 

perspicuity which arc tbo invariable clinrnctoristics of Jihatta Vi/vairswara Taking 
tho text of il/nmi by itself it sav? lint a fcmalo is not entitled to the rights of 
primogeniture Balambhatta ( p 17 1 1 17 ) o\p] uns it b\ suggesting that it is 
mount to moot a position which may be t ikon on tho strength of the rulo that tho 
appointed dauglilor horsolf is a son ( qfirkx 57 ) while ] r ijhanc- 

sivara rofers to tho text of Manu for showing th it when un auut'a and a paulnhya 
compote, it may bo urged that tho ontiro estate should go to the Aurasa had it 
not boon for tho rulo of Manu in IX 13i 

The Suhodhim ( p 58 1 17-23 ), his attempted to cxp’mn tho pnssngo thus 
“ By this d/imw, tho oldest- does not got tho preference sharo allow cd to him 

“>m tho text (of Manu Oh IX.112 sco above p 187 11 5 7) Indeed, under this toXt 

‘‘ 10 °uly onfcitlod to an oqual portion Ordinarily an Aurasa alone is cntitlod to 

“ tho entire heritage, but by the text of Manu — “Tlio division must bo oqual” — tho 
“ Aurasa does not take tho ontuoty and thus tho Paulriteya takes a a sharo This 
soenis t-o be the only way in which tho two passages can bo connected togethor ” 

2 Oh XV 0 rr = 7g ! <hrmtrn ^qig- — « 1 10 (the adopted son) shall bo tbo partnkor 

of a fourth share ’ ' 

3 v l Tr “ for tlioy are equally adopted as Bons ” Cokbrookt 

prefers this reading 4 Terse 8o7 

ic r- 1 ^ 1S rc „ adin S 13 ^°^°wod m tho Madanaj>a>ijata > and Viramihodaija But 
the Kalpataru, Ratnakaui and other compilations read a “third part ’ Tide 
Jtmuta Vahana 0 10 § 13 Colebroolc 1 
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** i damsel ■ child, a ton of concealed origin, one re&nvcd with n 
^bnde and a son by a twicc-mamed woman tliete norcr shar* the 
u fnneral cake nor the inheritance still it is intended to prohibit a 
fonrth ibare when an Aura*<i son exists- Bat if there be no legiti 
tmte son or other ( preferable claimants), even the damsels child 5 
sod others succeed to the whole of the paternal estate under the 
text u In the absence of the preceding each next succeeding 4c. " 

( 28 ) Similarly although there is a text of Mina 1 44 The 
u Aumsfi son alone u the ( sole ) heir of hu father s wealth hut, os a 
“ matter of compassion he may give maintenance to the rest, that too 10 
most be considered as applicable to a am where the son adopted and 
the like are hostile to the Buraia eon and devoid of good qualities 

(29) Here a special rule regarding a K hetraja son has been 
propounded by the same 1 Author Let the Aurasa aon when dividing 
‘ the paternal Irentage, give a sixth part, or u fifth, of the putn 15 
M mony to the h*belraja ton M i c. where there is hostility as well 
* 1 ’iax 90 Q * Trant °* G 00 ^ jollities then a sixth port, but 

if ool) ooe of those defects exist, a fifth part, and 
thus the two cases should be discriminated 


(30) Although Mmo 1 1 living premised two sets of nx sons, has 20 
declared the first six to be heirs and kinsmen, and Use last six to bo not 
heirs but kinsmen n-* The Aicrasa ton as also the son begotten on a 
wife the aon adopted and alto a son made a son secretly bom, and bo a 
u son cast off, are the six heirs, and Idnjmcn ( 16D ). The damsel a 
“ aon, the son received with the bnde the aon bought, as alio the ton 25 
44 begotten on a remarried woman, the boo self -given, and the son 
u born of a S'tfcfal woman are six not heirs, but kinsmen ( ICO )} ’ 

( 31 ) that too mast be expounded as signifying that the first six may 
take the heritage of their father s «a/rmr/<u and aam>lnodahls, If there l>e 
no nearer heir bnt not bo the last »ix ( The tie of ) kinsldp ( bhulha 50 
mipam) however la alike m the case cf both by reoson of their being 
Sam&mrjolra and Saptnda and thus being capable of performing the 
dniry of offering libations of water and the like ( 32 ) It most be 
thus expounded; for the mention of a given ion m the following 


1 CKIXIM * Haw, Oh. EL 1M.’ 3 ULTX. 169-1 00 
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passage 1 is intended for any adopted suceedaneous son*. “ A. son 
“given away must nevei claim the family and estate of his natural 
“father The funeral cake follows the family and the estate, and of 
“him, who gives ( an ay his son ), the fuueral offerings fail 15 ( 33 ) The 
o right of inheriting then Cathei’s estate, howevei, is, without exception 
equal m the case of all in the absence of sons mentioned next above 
each, in the older of precedence, as the text 2 “Not brotheis, nor 
“patents, but sons aie hens to the estate of the fathers,” purposely is 
intended as affiiming the succession of all subsidiaiy sons other than 
10 the Auiasa son, the right of the Auiasa son having been already 
propounded by the text 3 “The Auiasa sou alone is the ( sole ) heir 
“of his father’s wealth”, and the word hen ( dnijtida ) being well- 
known as used to signify any successor other than a son as m ( the 
expression) “ The hens also should be made to give &c ” ( 34 ) The 
15 variation which occuis in the institutes of Vasishtha 4 and others 

1 ManuCli IX 142 2 of Minn Oh IX lbo o of Mann Ob IX 103 

4 See Stibodhm ( pp 00-01 Tr p 15111 32-38 p 152 11 1-34 ) Referring 
fco this pissngo m the Subodhuu Mr Colobrookc adds lbo following noto Man<i 
declaring tlie appointed daughter oqunl to tbo logitimato son, includes bor under 
legitimate issue ( IX 105 ) and proceeds to define tbo remaining ton sncccdnncous 
sons (IX 100-178 ) But Fasrihtfia states tbc appointed dnugbtor ns third in rank 
' (XVII — 1GG ), which is a disagreement in tbo order of enumorntion The 
same must be understood of other institutes of law it: Vishnu 15 2-37 Narada 
(13-44 45 ) Devala ^c How tbon is tbo succession of tbo next in order on failure 
of tbo preceding reconcilable ? The author proposes this difficulty with its 
solution His notion of tbo mode of reconciling is this Manu declaring that the 
first set of six sons by birth or adoption is competent to mhorit from collateral 
kinsmen on failure of nearer heirs, but not so tbo second set aftorwards pro- 
ceeds to deliver incidentally definitions of thoso prions sons It nppoars 
therefore, to be a loose enumeration, and not ono arranged with precision 
Accordingly j\fanu , m saying, “ Let the inferior m order take tbo heritage,” does 
not limit this very order but intends ono different- in some respects, and tbo diffor- 
once is relative to good and bad qualities Tbo same must bo used with the vari- 
ations in other codes Moreover what is ordained by Fainmallyci is consistent 
with propriety For the trno legitimate son and the son of an appointed daughter 
are both legitimate issue and consequently equal Tbo son of the wife a son of 
bidden origin, the son of an unmarried damsel, and a son by a twice-married 
woman, being produced from the seed of tbo adoptivo father and from the soil 
appertaining to him, have preference beforo the son given and the reBt The 
son received with a bride, produced from soil which the adoptive father accepts 
for his own is placed m the second set by the authority of the text, or because 
the mother did not appertain to the adoptive father at the time when the child 
■was begotten The whole is therefore unexceptionable 
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respecting some one m both sets must bo understood as founded on 
the difference of having been 1 or not been endowed with qtnlirfei 

(35) Bat the Mngnment of tbo tenth place to the ion of an appointed 
daughter in Gtntami s text 1 is rulative to one differing in tribe 
Therefore this b established that in the absence of those ( mentioned) 5 
m the preceding order those following next in order mil bo entitled 
to the inheritance 

(36) As for the text 1 If among (several) brothers sprung 
“from one (father) one have a ion Mina has declared them all as 
“father* of a male offspring on account of that son that alto rs 10 
Intended to forbi l tlw adoption of otiiers, if a brotlier s son can 
possibly bo adopted, and not for setting up a claim as a ton as tliat 
would be inconsistent with tlio «ul* pient t xt ( \ itjn II Hj ) 

Their sons, the (rotmjat and the l hi ifoiii Sx 

^Qlapanl ^5 

Yaldatmlkya Verse 13a 

II* becomes entitled to offer pm ft, in] III 1 and tho like and also is 
entitled to take tho wealth. 

When how«v»r tbo brother ■ son oxLsta, tho K^hetr^i and the Ilka 
others substitutes of a son are not entitled assays Manu 44 If among 25 
** brothers born of one father on* havs a son, all these ( others ) through 
thst one art ( retarded ) os hating a eon so Jfanu has declared.” Then 
also. In the abse ncs of brothtrs sons, should bo mndo the eons such as 
ths KfhHrnJft and the othsrs 

Of the co-wires of ono husband also who arc without a ton the son 30 
of a oo-wife Is tho »on himself as says Mann* 44 Of all the wires of a 
“one if one har* a son, liana declares them all ( to bo ) mothers hating 
“ sons through that son. Wires of one L e of one husband { 13* h 

( 37 ) The Antlwr next adds a restrictive clause by way of con 

demon to what bad been stated 35 

Yajfivalkya, Vereo 133 (1) 

This law U propounded by me in reyard to sow equal by 
MUak^hara ( 38 ) Only among sons equal by clws, ayam ridlulj 
fa* 4 ( the o oe ) expressed m the text 41 m the absence of the 

1 ( P MI 14 ) bar* a reference to tho sons ind tre adiceUre* 

qualifying tlal torm. 1 Ch. XX7IEL 3t 

3 Of Jfm Oh. IX 161 4 IX. 183 6 IX. 183 go® VUhno also XV 41 
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IVhtaksharat — ( 2 ) A son h.^otten by a 6 ’Wm on <t <I'h‘ (female 
slave), obtains a shaie karnatah, hj chove^ t c by the option, of the father- 
But, aftei ( the death of ) the father, if there he of a v.c'-hlcd 
wife, then these brothers should make that son of the <1 1 *> ( female 
5 slave ), a half-sharer, i. c they «houhl [five him a hdP from their 


( Could from lad gnat ) 

In Snrasttl i va .Vann t 2 All. 1 3 1 tlir* off^prm" of n 1 rp‘ vonmn or a 
continuous concubine w as held to lm on the “anm kvl r £ ‘o inheritance as the 
issuo of a dad (fcmile since) hi a Sudrn , nnd lm v.n< b 1 M capable of succeeding 
to tlic occupancy holding of Jus father ns u “ male lineal ch <> t mlant ' ration tl»e 
meaning of the Agra Tenancy Act, IGOl I.’nn/ihrs ,Tcrr> '’O Vll *>08 In 
Jogcttdra Tthupalt \s A i/ti/nimml 11 Cal 713 rnd lb C"1 1*>1 ( P C ) 17 I A 
128, both the High Court and the l'ri\ \ Count ll re ngm t tl tin right of an ilh giti* 
mato Eon a* n coparcener with Ins legitimate biothc r m the nm r strnl i »tcte ord 
lio was hold to bo entitled to lake hr Hiraroraluo tan w tin < a»c of on Imparti- 
ble estate lie does not, how oeer, itqiurt a joint mt rc £ t in the proj>crty rath 
his father in tho nnccBtral faimh prop< rU It h nnh aft< r the father’- death 
tlmt Ins right conunonoeg. eo Hint if the proptrU i- di-po*ed of by the father 
during hi? lifetimo, ho cannot claim n rhare in it nfU r hit- dtnlh Jlar> Scrrn 
vb Telchand 28 Cal 1°.') Nor doe- the llUgiliunte c on become n co paTcrner in 
tho fullost Bignincanco of tho term, nnd therefore he i- not entitled to claim by 
Eurvivorglup against the collateral relation 1 - of tho father AViiAnayyan vs 
hfullusaTm 7 Mad 407 jPnirn/Mas Thtrunnln 10 Mad 331 

In a caso of disputed succession among budrnc to an Impnrtiblo estate vhere 
the claimants vero sons bj two ernes of the ?nmo caste, but of different grade-, 
the son by a wifo though junior, hut of a superior grndo, was held to be entitled 
to preference Ramasamt v a Sumlai altnqa'nmx 17 Mad 422 

Tho Dafilpntra is entitled to maintenance among the regenerate clnscc’ It docs 
not coaso when ho comes of ago But ho is not entitled to his marnngo expon'cs 
MoUchand V6 Chandrnbm 20 Bom L R 488 

1 And this is mndo clearer by Balambhat^a (p 1S2 11 22 28) A. Subodhtm 
(p 61 1 26 ) “ From tho entire estate, a half of what would bo rogardod as 
his share t e one half of tlio amount allotted to a legitimate is=uo ’’ 

He is entitled to one-half of tho shnro to which lie wonld have been entitled 
had ho been legitimate Tho widow by marriage nnd tho solo illegitimate son tnko 
equally Kamulmmal vs Viwanatha Steam Metric r 25 Bom L R 577 = 50 I A 
32 See 18 B L E 70=40 Bom 309 

Members of logitimnto descent cannot clnim heirship to a lino of illegitimate 
descent Maharajah of Kolhapm vs Swidaram At/t/ar 48 Mad 1 
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own allotment- However should there be no eons of a wedded wife 
the eon oE the dip ( female line } iball take the whole estate, pro 
vided there bo no daughter* of a wedded wtEe, nor their eons But IE 
there be ouch, the *on of the dtt { female slave ) participates for half 
a ihare only ( 3 ) From the mention of aS'ddm inthi* place, moreover, 5 
(it follow* that) the ion begotten by a man of a regenerate tribe on a <idsJ 
(female ilave) does not obtain a share even by the father e choice nor 
even a half, much remote ( 1 * the chance of hi* claiming ) the whole 
Bat, if ho be docile he receives a bar* maintenance [ 133-134* ] 


VlrnmUrodaya ^ 

The Author state* the characteristic* of the twelve sons, by the 
vertc* beginning with Aurasa etc. 

YfiJSavalkjra, Versa* 128-134 

D karma palm a lawfully wedded wife 1 c of the «ome 

rarja married according to ( the dictates of ) law of her bom from 15 
the husband is the Am rasa *on. Here ( the condition of ) belonging to 
the Bomo rarpa by reason of it* relating to the twice -bom i* intended 
** spoken of as referring to the three 1 -ar^as *uch u the BritVmann and 
the rest. Otherwiso according to PfirlJBu boos of the hfkatnyd and 
1 Vany «f wive* married to a DrAhmaiui and bora of him may not bo 20 
* iDduded among the twelve kinds of sons By reason of hi* being 
procreated from tho breast ( a rax ) of tbo hwband, he fs ( called ) the 
Aurasa. 

f He who is bom of her that ion shal l be my son , under thli rnlo 
of an agreement stated by VuHhfbo,' a maiden who ha* been mnmed 25 
!■ called tho Pulrtkd a son bom of ber 19 the PulnkAstdalr thm hi* 
characteristic has been stated a* derived from a parity of expression 
Such a one, moreover, is equal to an Aurasa, is entitled to take tho heri 
tago of the maternal -grand father and to offer exeqolal rites to him 
lu tbl* connection Mann* state* a special rule " To the mother first 30 
should the pulrikdsuia offer a pnup 2 the *econd, however to her 
father, and the third to the father * father 

One bom from one appointed In regard to the land of another, whether 
of the same goira or of a different gotra, i* the K^keiraja, the son of 
the owner of the land Where, however, an arrangement has been made 85 
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as eg “Whatever issue is begotten on this shall belong equally to both 
of us ", there, he is the son both of Lhe ow ncr of the seed as well as of 
the soil This is the meaning of the Inst verse That has been stated 
by Mann 1 “Where by a special compact a field is made o\ct to another 
5 “for ( sowing ) the seed, of that (i.c, the produce of the seed ) the 
“participators in this world arc considered to be both the ow ncr of the 
“seed as well as of the soil" ( 12S ) 

Gfhc , ‘ in the house ’, upon the wife by another praclichhanna, 

' secretly', i.c, even without an appointment, ns the result of a concept- 
10 ion from a secret ( sevual ) connection utpannah, a son ( thus ) 
'produced,' such a one, however, is declared to be Gudhaja, ’ one 
secretly born'. In this connection Atanir(sa)s) “One m whose 
“house a son is born, and it is not known by whom he was begotten, 
“such a one being born secretly in the house, belongs to him on whose 
15 “wife he is born ” Talpa, ' wife ', z. c. the wedded wife. 

On a maiden i. c on an unmarried daughter, the son born is the 
Kanina , such a one is the son of the mother’s father, viac Vljhnu ’ 
“ By him, the mother’s father becomes ‘ the father of a son he should 
“offer ( to him ) pmda and take ( his ) propert} ”, If upon marriage 
20 the husband be without an issue, e\cn of lum such a one is ( entitled 
to be ) a son, vide this tevt of the Brahmapurana “ If from one who 
“has been taken in marriage, a son wms born ( while ) m the father’s 
“house from one of the same * <arnc , such a one is the "'Kanina son again 
“of him to whom she is given ( in marriage ) ( 129 ).” 

25 One w ^° 13 married again is ' a remarried woman ’ Punarbhfth J 
upon her whether deflowered i c. consummated, by the previous 
husband, or undeflow r ered i. c not consummated, a son born is called 
Paunarbhava, ‘the son of a re-mamed woman ’ Here Katyayaria 3 . 
“ One born from her is the Paunarbhava, and it is clear he is the son 
30 " of the progenitor 

The father, or m his absence under his permission, the mother, the 
son whom he (or she) may, out of affection, give with ( the libation of ) 
water to another, such a one becomes the Dali aha ' adopted ’ son of 
the acceptor. As says Matm 4 . “ The heritage and the gotra of the 
35 “genetive father the son given shall not take, the ( right of offering ) 
“pinda follows the gotra and the ( right to ) inheritance, from one who 
“gives away, the evequial rites recede ” Saadhd, ‘ the exeqUial rites ” 
i e. the krdddha, the funeral and allied rites. (130) 


1 EX 63 


2 JX 170. 


3 Verge. 


4 EX 142. 
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Tdbhydm *by the two i e b> tbo mother and tbo father r ikntah 
sold that «on who was hnia ix bought becomes (the ion) of the 
purchaser 

Kflrtmah 'a son mu do under a request made by ones If n *betny 
son and agreed to thm vix. 1 am thy ton on accepted u a A ftrima 5 

ix ‘a ton mad By the at of the word cha *and , is added that it was 
with the consent of the mother and the father since while they ore 
lbing ho Is dependent on them 

Even without a request m the absence of the mother aud the 
father or one who has been abandoned one who xtr^ im liimself 0 fieri 10 
as a ton mch a one is Sxayamda.ta *a ion self-given it the ion of tbo 
acceptor 

While In the womb by reason of the mother a marriage onlj one 
who become* the ion of the parents (thereafter) married become* tbo ion 
of the buiband and i* called Sahodhaja a son received with the bride 15 
That has been stated by Maoa* \\ here a pregnant woman ii married 
either knowingly or unknowingly to the husband who weds (her) 
“belongs (the child In') the womb »nd he is also called tahtnjha ‘the son 
“received with tho bride (1 3 1). 

One however who by his parents uisrthio has been abandoned , 20 
ot owing to their inability to maintain him has been given up and by 
another i* taken up as a son such a one (becomes') the son of tbo 
acceptor known os Apanddha a deserted ton (132) 

Efkdm of these twelve tons ipCrcap&rvdbhdvt in tbo absence 
of tbo one preceding paraJ} parcel each one next tucceediDg bccomn 25 
piffadaM amiaharaicha the giver of tho (/< pda) funeral cake and 
the inheritor of a share also. 

The word amia, sharo In tho case of a pulnhl and i^AWr r/a means 
the entire tbarc under tho text of ukhlu and the BrahmopurSna and 
alto vide the text of Kfitytjana 1 When an auraia ton it born tho 30 
(other ) tons of the same var-pa arc entitled to a third share j while 
those not of the same terjo receive food and raiment 

Even fn regard to other ions of the same rorjio xavarpa vix, the 
dalUxka krtnma g*4holpanna and apaviddha the word amia bos the 
sense of the entire share The auras a son alone shall bo the 35 
owner of the paternal eatate as for the rest, in order to avoid harshness, 


1 Oh. IX 175, 


1 Verse 867 
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“one may give maintenance/’ tins text of Manu l , it should bounder- 
stood, has application where the Aurasa son is endowed with good 
qualities and the others arc worthless [ 1 32 (2} ] 

Ayam vidJnh, ‘ this law,’ i c ‘in the absence of the one preceding, 
5 each one next succeeding’ etc sajatiycahu , ‘in regard to (sons) equal b> 
caste/ i c. the sons of the (first) three varnas, mayoklah 1 has been pro- 
pounded by me’ In regard to those not of the same varna, even if 
there be a putnkdputra, the kshchaja son of thosame varna is entitled 
to the inheritance , thus should be observed the arrangement in regard 
10 to the rule, in consonance with the text of Katyayana cited above 
[133(1)] 

Sudicna, 'by a Sudra' however, dasyum, c\en though upon a ddst,' 
i c upon a sudf a woman not married, the son jalah, ‘born’, kamalah, ‘by 
choice’, ix at the option of the father, may be made the partaker of a 
15 share equal to other sons 

Mile pilau, 'after the death of the father’, when a partition is 
made, bh>dla>ah, ‘ the brothers', t.c the sons b} the married wife, lam, 
‘him’, / c the son by the ddsi, should make a partaker of a half 
share The ddsiputra, when there are no sons by a married wife, and 
20 in the absence of the sons of the daughters of the father, i c of the 
daughters’ sons, and by the a fortiori reasoning, m the absence of the 
daughters, sarvam, ‘the entire’ property of the father, hard ‘may 
take’, [ 133 (2), 134] 


Sulapani 

25 Yajnavalkya, Verse 133 

This law which has hesn propounded in regard to the Awasa sons 
and others, should be understood as applicable to eons of the same 
caste, with the exception of the ‘ son bought ’ 

Ddsydm, * upon a dQsi & xa jdtah, * one begotten by a kfldra," at the 
30 desire of the father becomes entitled to a share like other sons (133) 

Yajnavalkya, Verse 134 

Mrletu 1 itan ‘when the father, however, is dead the sons of the 
father by a wedded wife, should make the son by a ddsi, the partaker of a 
half share If sons of that description, or if a daughter’s son of that desorip- 
85 tion do not exist, then be alone should take the entire patrimony ( 134 ) 
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[ COLEBROOKE-CHAFTER IL] 

| JaeUoo L 1 

[ Right of ihe Tridorr to inherit the eitote of one 'who leaT« no 
mik imu 1 

( l ) That ion?, principal and «econdiry tike the heritage hu 5 
been ibown In the ilrtence of them- the order of lacceuion in the 
cue of alb 1 it next declared- 

Yajftavalkya’ Vorso 135 133 
( 2 ) The wHe, and the daughter* abo, both parent*. brothen 1 like 
woe. and their 4 seat, f entile*, copale*, a popH and fellow rindenla, (135) JO 
On (allare of the prior among ibue the neit m order u Indeed 
heir lo the estate ol one who departed lor beaTen leaving no male bine 
Thu role extend* to all dam*' ( 136 ) 


1 Tha ski of Urt word Do torp b-*n penjliarly lllortratrd in thli lenience 
af IT/Tawivcrr* In tbo flirt cUn*e ob**rrt-» lh t It bar betn ibown that Mn 
p.lnrljwl and tba »**tmdary Uka tbo Day ( bcrlUp ). tnrwlng thereby what baa 
l**» iald from tbo rtmnMcda nt rf tbit hap* r to tliii »U£r Tbm In tha 
foB-jwUg rlaaaa La oUerrca, u now follow tba crd»r of »a ret ill an of thou wbo 
•taka ll* D*y* ( dlj*da ) In tha ab*eciea of tbo*e % tha Kffli n TMj ibow* bow 
tba word Doy* bnj lw*n wed both for wbnt a to'ruber of a Joint family takai b y 
wrrlTOrahlp u al*o l r what an beir taka* by l bo tight of toberUane* 

Tkl» port of tbo taxt wa» referred to to tho followia g eaw* fUk r* l7m»U 
1 Bom. 10* OnJh t/ay*niaf i» Bm Jml*b 54 Boo. ID.. iftolji n. Cwu*bi 4 
Bom. CP Jaraya t» LmUim aarajcmna 5 Had 91 \trktfpn r* CAiaaayaaitaJ 
*0 ifnl 453 CMnaoJcai I\IL» rt h**fn PiUtt 35 Had. 153 

3 hot# Uii following run among otbrn In wblob tbli jawaga wat 
rafarrad to 

5tiiaraa Tl SVUicrf 3 Bom. at 300 AioiaMaf tl BaklAmr TXilt G Bom. 
rt £ »nai lot *( Zx*a. *i f- diW / iWnbyaaVy Jfo ti r»jx+i*r 
Aarafa M L A. 135 

3 Tbo word toolbar* li lnUrprttod to BlJambbaBl u tooladtog both 

toolbar* ud alatar*. Moreorar tbo word bratber bu bo« totarpratad to bar* 
bean naod for brotberi of tha whola u wall M of Uja half blood. Oao J/aMuwwf 
Vi mii 1G Mad. at p 15 

4 Tbo axprottlon ( ) their aom baa baon to tar? rated to AffaniAafl u 

tonlodtog dangjitori of brotbar* alto and tbora la an elaborate nolo aa to tba 
right of daogbtera ( »aa BllambbaJll p. *0 ) 


6 Both /Ji/amUaffa and I HratoaraiAcitfa ob*arva that tbo word mU 
anrr^tinot to ba taken aa adjocttral ot tba word oki«*a, bnt todapondantly irfjTtA 

' "W "S 1 n+t TT ( m Sl|unUn|H pp 187 ^ Sgbodblnl r es 1 1 ) 
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Mitakshara : — ( 3 ) He who has no son, of any (sort) among the 
twelve descriptions above stated 1 is aputrah, one having no male issue. 
Of such a man having no male progeny , aputrasya, 2 and swaryatasya, of 
one who has departed for heaven i e who has departed foi another world, 
dhanabhak, the heir or successor to the propei ty , is that pei son, esham, among 
such as have been heLe euumeiated viz , the wife and the rest, uttara 
uttarah, who is next m m'dei , purvasya abhave, on failure of the first men 
tioned respectively Such is the connection (of words m this sentence ) 


( 4 ) Ayam vidhih 3 , this rule, about the taking of heritage or the 

oider of succession, must be understood sarveshu varneshu, as extending 

to all tubes, whethei the MwdhdvsiUa and others in the direct series 

of classes, or Sdta and the lest in the mveise order, and as compre 

bending the seveial classes, the Brahmanas and the rest 

( 5 ) Among these, first, the wife takes the estate Palm, Wife, 

. signifies a woman espoused by the peifor 

( 4 ) The wife ° r r . 

mance of the nuptial rites, conformably with the 

etymology 4 of the term as implying a connexion with religious rites, 

moreover, the singular number has been used with a view to include 


1 i i in verses ( 128-132 ) above on page 1045 above 

2 The word ‘ son ’ puli a is used here in an extended sense See Buddha 
Stngh vs Laltu Singh 34 All 67 0 See Balambhatp. p 187 1 27 “ zvt gspTjjOT 

7 ) 

3 The verses 135 and 136 of Yajnavalhga given abovo indicate the general 
role of succession to the estate of one who leaves behind him no male issue 
Vijuaneiu/ara first explains generally all the words m those verses After that, 
he takes the case of each claimant, and after examining other texts for and against 
the right of inheritance m each case, deduces a conclusion which is to be accepted 
as hts The division by Mr Colebrooke of this portion of the Mitakshara into 
several sections has been from this point of view Thus §§ 5-39 of seot I 
( pages 91-95 ) cover the discussion as to the right of a wife, ( panh ) 

Sect II of the daughter & daughter’s son 

III The Parents 

IV The Brothers 
V The Gotrajas 

VX The Bandhus 
VJLL The Ulterior heirs 



4 t 0 as contained m Panim’s rule ( at 4-1-33 ) ‘ ’ “ The 

substitute sr replaces the final jr of qfjj before the fe min ine affix ( <^jq ) when the 
word so formed indicates ‘ ' a wife, who takes partin the sacrifices of her husband ’ 
Thus it would appear itflA interpretation of this rule that if a man hfl* 




Mltakabarfi — SimJ ores 


10G7 


Cote brock# II. t, I *1 

Fcreo JJi-fJ? J 

the wives of nil cistM Anti* btiw \[ tlm arc many, and thews of 
the tame atvl also of different trflws the) take after dividing tb* 
estate according to their respective shares- 

( 6 ) V[d (fin -Mura nleo dedares the widows right to the whole 
estate H The widow 1 of a chDdletj man, keeping anjnUied her has 5 
* band a bed snd persevering in religious observances shall hcrslf 
u present his funeral oblation and also obtain his entire iliare 
VpJifiu Vijh^u also ( ordains ) ** The wealth of him who leaves no 

1 male itme goes to bn wife on failure of her it devohes on bis 
‘daughters in tbeir absence It goes to the father (and) fading lum 10 
“it devolves upon the mother S> also KslyaySBi 1 A wife succeeds to 

( Conld. frvm lari pap? ) 

tDcrr wires tb*n oat only the eklcil or lb* oa wLo joint with ber hatband lo ibo 
jutfontune# of tk-rlfieet would l« c»lkd a F*!m a»l not Ibo fr»t. Del il l* not to 
It It Ibo rapacity to take j*»l la • » 4 erl&-'r and not OvtoaBy officiating at it that 
deUrmiaet tL« UU# for tbo TaW Motror«r the wlf# of a hddra may aorer bars 
Udt titlo at tb# Lntlaiid not UlngtnUtkd to perform* turificr tb*ro would U no 
occttlca for th* wlf* to Join with him at it The Una bow#r»r It #xUoded to 
a fitdra alto It would lint tppear that tb# ttrra applies to a Uwfolly welded 
wlf m dbUngultbtd from a Con cabin* Blrlclly tJwvklDg and cxmtldtrcd 
from tb* Hindu theological joint of rl*w K It only ll* fiilt oarrlag# 
whether of a or a woman that It considered at on* intended to actcdpUth 
Iba fomaott of tb# four objecU of a cun t llfo i the PA-trm tl* otb*r thre# 

Icing WrfAa, A*na,4, JM/A*. Any other mi/rUf^ U eon tide red at Wap for *ltber 
tho irmJ or Iba tAirdof Ibrta /‘■'w/UrtUi All the urn* the reUUcc brtwc*n a cun 
and the woman wbo bat* become Uwfolly wedded would b# that of akailand and 
wlf# ( r*H and ) And to the aalbor of Ml Ilk. harl addt gm*r»lly that tb# 
anion of tb# two by lb# perfortnaae* of nuptial ril^i #nLablUhri between them tho 
relation ihip of buiband and wlf# ( re* alto /U{#a&A#f|{ fc AaUdiim ) to# alto 
obterrailont In Dn*l*m* ri /VUenajd I Mad. at pp. 73 70 to 

U# alto addt that tb# ilngnUr number U oted to lndkato the gro u p of belrt 
Indicated by tb# eoDocUro taro /Vn to that If ther# art maty wirct from diffe r 
tut eatUt all uk at wlrti but the tbar# of each U to b# det#rmln#d by tb# call# 
to which the bokagt 

Thlt portion U not found in CoWjrooko « tramUtlon probably bociote hi* 
copy did not contain the reading found bare 

1 6*0 fitMgi rt. rMfpKtyyamftr i Had. at p. 81 k I'tdsmmtl Ti. 

Vt dtn t f m m j gr 31 Mad. 100 

J Yarn MS 

56 
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rcolcbroofcc n. I 6-7 
I Ydjftavalfya 
L Verses JSS-1SS 


“ the wealth of her husband, who is not 1 unfaithful, and failing her, 
“the daughter ( inherits ) if unmarried ” And again *. “ Of a man ( who 
* has died ) leaving no male issue, the wife bom in an Arya 2 family, 
“or even 3 the daughters, failing her the father, the mother, the 
5 “bi other 4 and 5 his sons are pi onounced to be the heirs” Also Brhaspati 5 
“Notwithstanding there be kinsmen, a father, a mother or a uterine 
“brothei be present, the wife of a deceased man, who left no male 
“issue, shall take his share ” 


10 


15 


( 7 ) Passages, adverse to these 7 , likewise occm Thus Narada” has 
stated the succession of brothers, though a wife were lmng, nnd has 
directed a bare maintenance to the widows thus “Among brothers, if 
any one die without issue 9 , or enter a religious 10 ordei , let the rest of the 
brothers divide his property excepting the siiidhana (of bis wife) They 
should make provision for the maintenance of his wives till their death, 
provided they preserve unsullied the bed of their lord. They may 

1 Colobrooko translates, “ provided sho bo chaste ” 

This also includes by implication tbo othor condition that sho should not bo 
oppoBod to tho husband ( sco Balambhatti p 180 1 13 ) 

2 As opposed to one born m a. non-Aryan family Bilambhatta ( p 189 
1 16 ) als0 obaerYe3 ^t “birth in an Arya family » docs not moan more birth, but 
it means birth in a good family when the marriage was in tho Anulomn form It 
is to bo noticed that both V t jndnehara and JOdlamlhatta admit byimphcation that 
wives from other castes were also entitled to be called Pat ms Colobrooko trans 
lutes cfii-q jrtoii as “ of honest family ” 

> w By * he T ° f the word < ” daughter's sons arc also included 

( Balambhatti p 180 ) 


t rS° br ° ther ” als ° lndude3 tho ( Balambhatti p 180 ) 

(B^nb^r ° f (W0) <and ’ ^ “ Coheir) daughters also 

6 Oh XXV 048 

. * ?“?7 7 passages cited above ( Subodhim ) Colebrooke tr “adverse 

to the Widow’s claim ” 

8 Oh SIP 25-26 

'O, * o without male issue Balambhatti 

1° The Sanskrt word is pravrajet t e become a Sanya* and thus enter tk« 
fourth and last of the orders « s ^ ^ qTOfand ^ 
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*liowtTtr cat it 1 off m tbe cuse of those who behave otherwise *" That 
the estate of a sunless man goes to the father or the brother has also 
been ibowu by Hum J * Of him, who leaves no son, the father shall 
“ take the inheritance or the brothers." M Of a son dying childless, 
w the mother iball take tho eitnte and if the mother also be dead, the j 
M father a mother shall tate the heritage ” by this text* be baa like 
wise shown the mother s right to succession, as well an the paternal 
grandmother a J thus jUhklu also » * The wealth of a man who departi 
“ for heaven, leaving no male issue, goes to bis brothers foiling them 
• Page 9* “ hit parents may take it, or hit eldest wife * has 

thus declared tbe right of succession In order (oE 
succession ) of the brothtrs, the father and alio of the eldest wife By 
KitySyua' also (las been said) “If a man dte while separate and there 
14 are no ions, let the father take bn property, or the brother the 
M mother or the mother of his father successively M j,. 

( 8 ) An adjustment 4 of these and other 1 contradictory texts has 
been drawn out by Dlureiwara thus the textf winch lay down tbe 
rola that ‘a wife shall take ( the estate ) have reference to tbe widow 

1* snt Vrv ( AcbcHlodjTil? ) I « ibculd oIU»t not allow if tho wlra# are 
an chart* ot put ■ itop to tho allowin'* altar Unj b-como onchule Thla 
jnmga may bo marked In oomw-Uon with U* mnintenanca of tho*o widow* who 
mbacqaoatly b ee o n* ancbaito 

• Tbl* pasugo al« occur* Iq tbe Diyahhlga XL 1 48 wboro tho 
word £fW baa boon wed In r* (»r*no* to wotaon who wire actually *i pooled, 
lot bid not the rank of wire*," wbll* YljtUncJnra aj**ltpolnUdly wUhraferrneo 
to wm wing lb* word Boo /'•ww/pa t* Po/y* tayjwjor 4 Mad. at p 3 j 

Onj* t* 3S Bora, at p. IMj LmUMmI t» Camla* & Bom. 1J j 

SoiirtW t» h«rmUi 3 Bom. M3 S«Jfw*»a*yn Tailja CJUilo Talanr s* Sim 
Sdmo^ JVirf 17 M*d- 300 

J OhlXlM 4 Ch IX. 317 6 Yom **8 

0. Thi* I* in loco rdanca with tho general rak that wbro tharo occur pom 
t** which an of cqaal weight Vmt which ara contradictory tho appUootloo mart 
bo adfaiUd, a* otfaerwUc tin raU of option might follow QKTtfVtf) B Rw» 

Ben note c* fHvmtC L Om ( on p, 35 n 4 into. ) 

f L t. tbe UnU cited aberro and thoM tat* ioHowlnj rir (?«Wa ■«, J/u», 
Nirmda t Yijftatalkya. 

8 { * of J rdiW-iS***, DfksdeiikfM, Katytym i and Bflstpoti ulted 

aberro yp. 1067, 10W 
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Y&jftavalkya 
Verses 185-186 


of -a separated brother, and that also provided she be solicitous of 
authority for raising up issue to her husband 1 . 

Whence 2 is it inferred, that a widow succeeds to the estate 
provided she seek permission for raising up issue, but not if 
she remained alone by 3 heiself ? From the text 4 (above cited ) 
viz • “ The father shall take the inheritance of him, who leaves 
“ no son,” and other similar 5 passages For here a rule of adjustment 
and a reason for it must be stated 6 but no othei rule of adjustment 
or reason exists And also on the authority of the text of Gautama 7 


1. Ntyoga means raising up an issue to the deceased husband by appointment, 
see Yajn IL 127 above and notes ( p 1039^11 26-28 ) 

2 This is the doubt raised by Dhare&vara the solution of which is given 
immediately by lnm Dharesvara’s view is “ that a widow is entitled to inherit 
“ her husband’s property only when she obtains authority to have male issue raised 
“ up to Tier husband by means of Ntyoga ( levirnto ), that if she obtains no such 
“ authority, she cannot inherit but is merely entitlod to maintenance, and for this 
“ Dharch'ara relies on the above quoted text of Narnda and also that of YajDa- 
valkya ( II 142 ) Vijnanesvara combats this view and shows further on that 
Dharchara has misapplied these texts See observations of Ohandavarkar J m 
Gangu vs Chandrabbagabai 32 Bom 275 at p 282 sqq 

3 Na swatantraya “ and not if she remain independent ” Oolebrooke 
translates “ but not independently of this consideration ” But the word Swatantra 
qualifies the widow ( see Balombhatti & Subodhmi p 62 11 17-18 ) 

4 t e of Manu Oh IX, 185 

5 t e of Narada ( X I II , p 25-26 ) &c “ from passages ” t e on account 

of the contradiction appearing m these texts 

6 Colobrooke “ Sought ” 

t Oh XXYLLl 21-22 Dhare&vara does not properly quote the text of 
Goulama nor has he properly interpreted it Tho text properly reads thus 
“ (refNqfTYSIT 1T^T ( 21 ), ( 22 ) ” There are two 

Sutra': combined here Sutra No 21 says u Let kinsmen related by pindn &c. 
toko tho keritago, or the widow of one dying without issue The Sdtra ( 22 ) 

says “ Or she may seok to raise up issue to hum ” But what Dhateheara does is 

that ho stops after the classes of kinsmen &c , and begins with the ‘ widow ’ and 
joins that portion of this Sutra to tho next, converting the whole into a condi- 
tional clause P'tjnamheara has interpreted Goulama.' s text properly further on 
(p 1075 11 3-/ ) while ho is refuting Dhare&vara’s position a a - ' 
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w Let relation i connected by pinda 1 , by family 3 name or by 
u descent 1 from a common patmrch, or the wife share the ben 
“t*£« or the widow of a childless mao may seek (to hum op) 
“offspring (to hlmy” (9) The meaning of this (text) is th\»t 'Persons 
connected by j unda by family name, or by descent from a common ^ 
patmreb, share the effects of one leaving no male issue or his widow 
takes the estate, provided she seek progeny (10) Mum 1 also “He 

1 Colebrocke trxniUte* plnda “ allied by the fnaeml oblation ” This 
tnmUUoB may l* In aecordanca with the riew pranUlng In Bengal ooder the 
School of Jbnola Yahnna. Bat the J/IiatjAem slow of a Sap^Aa U <pita clearly 
4. distinctly mentioned by I {jam* 1 i warn in Ibo commentary on Yijfiralkya I, 6 
beginning with fpcs Prw »w. sttjt wi ke ( Collection* Ml t lV f hv l p 15 1L 11 
Tr p. 110 U. 11 10 Beo the judgment of Wart J in LaUanUti ri 1/aalwTerkl 
3 Bocn.308 at p.433 and the tr*n»htloo nnder the Hitlh«hsrl wonH bo -connect 
ed by pextlcW* of blood or nnder Dljabhlja M connected by fnnaral oUatloQi M 
° Grtra li the central family name of tha original J?|AL 
3 /Vetni The raoit remote bat a«ir«r anew lor*. Tliey am the patriarch* 
nearer In degree than the originator of the Gotrm and on aeconat of whom a con 
aeollon U MtabUfhed between person* haring the wai Ootja. Each Optra ha* at 
least two or three rrararat, andpernou* belonging to different Gotra* may not U 
rtgarded a* aheohteiy an connected If they ham any of the Prararai In common 
among the minim* « f of two man belonging wpooliTmly one to tbo Jaraadagnl 
( ) and the other to the Gotama ( nrwj ), the gotra* are different and a* inch 

they ora not connected. Bat, the rrnram of Jcnadagni are Jamadagni Anrra 
and V«*V»btha k. Ihoee of Gotama are Gotama, Variibjtu and Ulrhaspatya \ tbna 
Iheee two perioai hare one prawn orlglnaDy Common f. t although they are not 
connected by reference to the wrfajjft or the anoc*tor who itarted tho particular 
family of each, »tfll they are cenneeted by rof*ren« to the Pdri* next In descent. 

They ham been defined ai -T | sfcw we the commentary 

BefemUaf fi oo Tlj&aralkya L 03-53 nod Hitlkdiarl thereon. ( Collection* 

pp. 177-190 ) 

The Optra Indicate* tho 7f|t« who itarti the family while the {J/Mi bom In 
the tamo family later cm and nearer in degree bet of let* importance th*» the 
originator of tha fa m i l y are ladleatodby the Pnarnraa-note the following remark 
of Jftdiilitki on V*a« Ch, ILL 6 pJOldl 7-0 ^'T** ^ l OUTWIT 

wi fftt ivvtf isiwiW uwPi y i'i J i a'uVr wjvw. 

Tr " A PfW roch as Yail|htha and the like 1* the maker or starter of tha 
family I'erwrai bom from him and haring tha tamo Gotra, tneh u hi* aona and 
grandsons, and meet renewed oo aecoont of their po*so**lng tha highest qaallflca- 
Uon of anitexiUe* and learning are known u Pnraras. » 

* Ch. IX. 140 
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L Ferses 185-190 

“who takes care of his deceased hrother's estate, and 1 his widow, such a 
“one after raising up a son for his brother, shall deliver that property 
‘‘even to that (son f" By this text he indicates' this . that even when 
a brother who was separate in estate dies, his wife’s claim to his 
5 estate is only through 3 an issue, and not otherwise. So m the case 
of undivided property likewise (the same Author 4 says ) *. “ Should a 
“younger brother have begotten a son on the wife of the elder 
“brother, the division must then be made equally thus is the law 
“settled” 5 (11) Vasishtha 6 also by the text “ An appointment shall 
10 “not be made thiougb covetousness for the estate”, forbidding an 
appointment to raise up issue to the husband if sought through 
covetousness for the estate, thereby intimates that the widow’s claim 
to the estate is only through an appointment, and not otherwise 
(12) m the absence of an appointment, however, a widow is only 
15 entitled to a bare maintenance, vide the text 7 of Narada- “They 
“should make provision for the maintenance of their wives till their 
“death " ( 13 ) The same, it is pretended, 8 will be declared later 

on by the Lord of the Yogis 9 “ And their childless wives, conducting 
“themselves aright, must be supported; but such as are unchaste should 
20 “be expelled, and so, indeed, those who are perverse ” (14) Moreover, 
since the wealth of a regenerate man is designed for religious uses, the 

1 Cha ( ) is found in the text of Manu, and it seems was also the reading 

m the copy adopted by Mr Colebrooke It is bettor reading than tea (qi )-‘ or ’ 
Kitllula m his gloss on this verse adds that this text has a reference to the estate 
of a separated brother as the one m IX 120 obviously contemplates a joint estate 
•( eeo also Subodhxnx j) 62 ] 25 & Bilambbatti p 190 1 31) 

2 » c the son so begotten 

3 ‘ Through ’-Dteara (^Kr ) * e she has no independent right m herself 

4 t e Manu Ch IX 120 (see note above ) 

5 » e the objector says that even Manu has laid down the adjustment of 

the conflicting texts 6 Oh XYII 65 

7 Oh XIII 26 (see above p 1068 11 11-14) 

8 Kxla — Tins particle is used in many senses Here it indicates disappro- 
bation 

The same sense is maintained m the next quotation of an unnamed writer 
whom Vxj Hants vara refers to as Kenapx (%^|R )-whith the author of the Subodhxnx 
notes as ‘ an indication of disrespect ’, (p 52 1 29 also Balambhatfip 191 1 8) 

9 * e Yajfiavalkya II 142 
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succession of women to rach property ti unfit becauro they are not 
competent to the performance of religious ntes i accordmglv it has 
been declared by tome 1 aotltor wealth was predated for the take of 
u solemn sacrifice , and they who are incompetent for the celebration 
* of these (rites), are not entitled by any property 1 Ixrt (may) receive ^ 
food and raiment Wealth has been odained foe tacriGcea Ti*nr- 
fore \t should be alloted to placet concerned with religions doties 
** and not to women fools or the Irreligious.” 1 

(15) That 1 is wrong for aathorlty to raise op issue to the 
husband Is neither specified m the' text* “ 'The wife tl>e da oghter «tc " jq 
dot Is \t suggested by the premises- 4 Besides, it may be here asked 
is the appointment to raise op itsae a reason for the widow a faeces 
con to the property, or is the issue borne by her, live cause of W 

I heme oikmmrn Sea note »hoT* JjaUwUrtf* rrmirke that by tl** «« 
oi lb* «xprr*j\oa K*mp< tHirrtpect lor the writer l* ladlcaSrd i »n4 It *b«W bo 
aoted lint therefore lb* rutm of tbo writer bv» n°t been maBtlowd (p 101 1- 13). 

3 The word lo the Uxt U R llk« which mein* bmlUfe or inheritance. 

3 Her* end* lb* •tunmxry of DJUrtf m i argument 

Tha arjnioeat of Dlaftlnra In short U lhl» (1) The wile a c*p*tlly 
to lake her buiband • mat* depend* am h«r dedre to beget Uroo for him end In 
ttpport of tbli h* cite* IX. 185 148 1*0 Cttdtna Ch. J* 

r.rffifi- 17-15 A'erwhr 13-S6 nod ( ). ti lh« wealth of the twW-bor» li 
iDUndid for the poifomtMt* of religion* rlt** n®d u women at* lo com patent 
for the urns tha davolatloa of wealth op jo the wit* U conditional M shore 

4 Vijimmhmr*'i r» fetation of It ©oamneaeo* from That li wrong M lie does 
it in wnn] w»y», taking each Uxt tad axplalalnt It* manning tmUI ha wrlm at 
tha coookilon at the end of hi* a * guine a t rft. k OI i mu dying without U*a» 
MparxU ud vnrottoHed, hi* married wife leading a coal lout Bf« take* the wbok 
*rUU " (w* farther on page 1081 H 0-11 ). 

For a lac W analyil* of the whole poaltlon re* SaietLHaf (83 U. 8-18 Tr p.157 
U. 30-34) — ' Indeed for the laaeaailon of a wife to her bmhasd a *rtaU, la tha 
appointment tha eftaaa, or tba Urae begotten tbmby or li it a (pedal reaaoe 
and again of tha apedal raaaoa la ijrpoUtmant the principal trot ar tba Uaoa or 
are both *1 eqnal toportanoa — theae are tha alx way* In which tHl qmeatkra may 
be looked at, Ice ”aaaTr I* 107 U. 10-34 

Baa tha oiaerrxllona of MnUwwnmy Alyyar J UJUrfn C/UwwwwdBAIad. 

•*» 7*6°* 118-117 and tko 7Tmi*a n So»[ 0 Had. at p, 74 to. 

6 (. • of Tijflartlkya IL 1M ( jc 1083 abrre >. 

8. Li.'Nor It la pertinent at relaxant, 1 
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Verses J35-1SC 


succession. ? Of these, if the appointment alone be the reason, it 
would follow that, even without having borne a son, she has a right 
to the estae, and the light of the son (thus 1 ) born to the estate 
would not follow On the other hand if the offspring alone be the 
cause ( of her claim ), then in that case as the son alone has a right 
to the estate, the law ( of inheritance ) should not be stated beginning 
“with the wife &c ” 

(16) As to what is said that women have a title to property, 

either through the husband, or through the son, and 
Another objection otherwise, that also is wrong, for it is mcon- 

sistent with the following- and other similar texts, 
viz “ What was given before the nupital fire, what was presented m 
“ the bridal procession, what was given m token of affection, what 
“was received by the woman fiom her brother, her mothei, or her 
“father, are denominated the sixfold property of a w r oman ’ 

( 17 ) Moreover, on failure of sons of all descriptions, the law 
(of succession) has been stated commencing with “the wife, daughters 
&c” Now here, by affirming the right of a widow, who 3 has been 
appointed to raise issue, the right of the hhctraja son himself to 
succeed to the estate is virtually affirmed But that had already been 
declared 4 and therefore the wife ought not to be mentioned in the 
law of succession to ( the estate of ) one who leaves no male issue 

1 Oolebrooke translates “ subsequently produced ”, but tbo expression m 
tbe text is Utpannasya which would mean “ born ” Having regard to the context 
there would bo much difference in moaning in the two interpretations As tho 
assumption would concede to the widow tho right of succession on tho ground of 
appointment, she must be one who has already taken a stop m tho matter of the 
appointment, and who would be anticipating the birth of tho issuo And hor 
taking a step in the matter of begetting a son for her husband would bo a condi- 
tion precedent for the estate to vest in her See tho answer in refutation 
by Vijfianeswara viz fmpHpn spmrpq- &c 

2 Mann Oh IX, 194 

3 In the original, the expression has been used as qualifying tho widow-a 
sort of a condition precedent to her succession appears to have been laid down It 
means — “ by declaring the right of succession of a widow on the ground of hor 
appointment &c ” 

4 The right of succession of sons of all sorts hns been independently 
treated in a separate place and in that connection the right of succession of tho 
Kjfati-aja son also has been examined ( see p 1046 1 16 &o above ) It would 
therefore be inconsistent to suppose that the author wanted to treat the right of 
that son again here, ( See ialambhatte 191-192 and Suiodhmi 92 ) 
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( 18 ) But it is alleged, the right of the widow who u autborl 
ied to raise up issue to her has baud, is deduced 
The Interpretation from the text of Gsifamia 1 , Of a childless man, 
liMwIinTri let hiuiDen, connected by pinda 1 by family 
to be errcmeotu a name, or by descent from the mine patriarch 

“ share the heritage or the widow or ahe may 
rf seek to raise up offspring ( to him ) This too is erroneous for it 
cannot be inferred a* the meaning of this ( text ) that, if she seek to 
obtain offspring ( then alone ) »he may take the goods of a childless 
man n but that, “persona connected by pinda, by family name or by 
descent from the anno patriarch, share the effects of one who leaves no 
issue or his widow takes the estate and such widow may either seek 
to obtain progeny or may re main chaste 11 Thu is only 4 an alternative 
oo arse prescribed for ( being adopted or not by ) her In other words, 
an altemitive cannot be converted into a conditional. For the particle 
1 or denoting an alternative coarse does not convey the sense of 
yach if Moreover it is fit, that a chaste wife alone should succeed 
to the estate, and not one who bos sought appoint 
men l, afl she baa been censured by the law os well 
as by ( the opinion of ) the people- The succession 
of a chaste woman alone has been expressed in 
the text? The widow of a childless man keep 
mg unsullied her husband s bed, and persevering In religious 
observances, shall herself present his funeral oblation and also 
obtain his mtire share- ” 


* Page 98 

A continent wile 
preferred. 


And an ( authority to raise up issue by ) appointment has been 
corai ' mned by Mua by tl» following 1 1 “By 
regenerate men a widow must not be authorized 


5 


IQ 


15 


20 


25 


1 Oh XXVHL 11 SI note there p 1089 j Me Vtdtmmsi n l '- 'n 

IfwdiUr 81 Had. 100 it p 100 Gntpat re Twbirw* 88 Bom. 08-00 — 18- Bom. 
L. B. it p. &8S 1 Bta note there on thli it p. 1071 

3 — oontisent, leading t ifcrictiy chute Bf* 

4 t. * two modn of eoodtet ire mggreted to her She nay iUIut ^ 

malt bco* by m int of ippcdnteant, or the nay remain ohuti ( tee BS}«nii*ptf 
p. 191 L 30 tkibodhinl p. 84 IL 8-7 ). Qokbrooka trualite*, a Thli It in 
1 Pi tra ct ion i o her ka, n j q. 

5 of VxidbhMmm tee p 10M IL 4-7 ibore ) 

57 


6 Oh. H. 84 
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L VcrtCS 185-136 

“to ( conceive by ) any other ( than her husbaud ) , for they who 
“authorise her to ( conceive by ) another, violate the enternal law, 
and similar other texts. 

( 19 ) As for the text of Vasishtha 1 “ An appointment shall not 
5 “ be made through covetousness for the estate " This also must be 

interpreted to mean that, “ if the husband die unsepai ated from his 
“ co-parceners or re-umted with them, she has no right of succession to 
“ the estate , and therefore an appointment to raise up issue must not 
“be resorted to for the sake of securing the succession to her offspring 1 
10 (20) As for the text of Narada 2 “And they shall allow maintenance for 

“his women till the end of their lives,” since m the text 3 “The shares 
“ of re-united bretbien are considered to be exclusively theirs,” the le- 
umon of co-parceners had been premised, that too 4 must be understood 
as only suggesting a maintenance for the childless women of these 5 
15 Nor is tautology to be objected to the text 6 “ The share of re united 
“ brethren &c” on the ground that the previous passage 7 viz. “ Among 

1 Ch XVII 65 2 Ch XIII 26 0 of Xarnda Ob XIII 24 

4 t e the text of Narada^n Ob XUL26 5 tc of tho re-nnitod co-pnrconers 

6 of Narada Oh XIII 24 £eo note below The two passagos aro not 
tanfcologonB , beoauBo, while the first declares that tho Siridhana property of 
women should bo exempted from partition, tbo second lays down a cloarly separate 
rule whereby provision for the maintenance of tho womon of such n mombor is 
made There would therefore bo no fault of tautology ( sec Balnmbhatti p 104 
L 10 and Subodhim p 94 11 12 and 13 ) 

7 Narada XIII 25 The full texts are as follows — 

“ 5 u for?! 24 

“ '^'TPPRn 1 ga smr i%n 11 25 

“ t ^ 11 26 

Tr "That portion which belonged to re -united coparceners is declared to be 
absolutely theirs ” 24 

“ If among several brothers one should die childless, or become a religious 
ascetic, the others shall divido his property, excepting the Stridhana ” (25) 

“ They shall make provision for his women till they die, in case they remain 
faithful to the bed of their husband. Should the women not ( re main chaste ) they 
must cut ofi that allowance” 26 [ Sacred Books of the East Vol TTVTTT Pages 
195-196] 

See Pctnnappa vs Pappuwyyangar 4 Mad at pp 31 and 32, and Subramanya 
Pandya vs Siva Sabramanya Pdlai 17 Mad. at pp 326-327 where, referring to 

( Cordd, on next page ) 



MJt£Jcpb*ra— Pvrpcm qf vxallh. 


1077 


Colibroafc* ILL SO-tl“] 

nMowittM 

7rr*ei jiJKJ« J 


“brothers, if *ny ooo die without ww &o-” (tlready) bid a reference to 
reunited member*. For by tha explanation of whatbadbeeasiid before, 
womens separate property h exempted from partition, and a mere 
maintenance for their 1 widow ts at the same tune ordained ( 21 ) As 
for the passage 1 “And the childless wives of these &c* n that will be 6 
explained ( farther on) as having a reference to the wife of an im 
potent man and such others- 

( 22 ) As for the argument, that the wealth of a regenerate man 
u designed for a sacrifice 1 and women cot bejog competent to the 
performance of a sacrifice, their succession to the property la unfit, that 10 
ii wrong For if every thing which u wealth be intended for sacri- 
ficial purposes, then chantaWo purposes, burnt offerings, and similar 
matters, must remain unaccomplished. Or again, if it be alleged 
that since sacrifice here signifies religious 4 duty In general, and 


( Conld. from lent pip ) 

thii uni other passages the oowt deduct* tha right of lurrlrorthlp by wHoh under 
the ilitlkybari the nu-dring member* cJ a Joint family taecma *n titled to as 
•state which would hat* become the absolute property of ths deceased member hid 
• partition teen made daring Ms lif*4lme. 

It may be acted that the DseeKU p dost not Interpret tbs term a wotaan' , t»*d 
la this passage u indicating a wl/o bat woman actually espoused, bat not harinr 
the rank of a wiim, tm IHyabhlya Oh. XL loot 1 | 46 aleo 4 Had. at p 55. A 
dlitinctk* among wire* by to* triage * f riiffl will ba found to hare 

been referred to In JUmsmwi t» £a*eur»hsya*ssrt 17 Had. 433 at p. 437 and 
jSriaiaaaws n J2*di*n*n{ 19 If ad. 72 

1 {. of the male member* of ths family 3 TiJUaralkya XL 141. 

3 Co let roc ke translates “for religion* usee” bok the word In the o riginal 1* 
(sir) Yijfa, sad In the dl a wmi oa whloh Immediately follow* in ths Miilhyharl the 
author has used this word In ooatmdUUoctlcm from religion* porposss generally 

4 La. the woid taorifloe Indodee by implication all religions purpose* In 

fsnsrmli 4’4WJM Is that which Implies tomethlng whloh ba* not bean *ctaaDy ex. 
pressed, Implication ol something in addition or any rimlkr object where only 
on* 1* mentioned eft 

Tbs three wordi (a* gw gfc ) YaJU or Yip ( laorlfloe ), Don* (don, 

atlon ), and Horn* ( ternt offering ) an erpklned in ( BnhodMnl p. W ) thru: 

The relinquUhment of a thing in faronr of a deity 1* a Tip or oereecreiico tta 
■ame object tsnnlnailng with aa offering In the firs U a feme. add* 

a farther technical dlftlnotloa — when tha ofhriag £* with tta aoeocnpanlm^t of 
TOf It Is Yip witbont it, it i* a simple Horn*. And a Da so or ‘donation , at gift 
U that by whloh ths proprietary right la created In another by terminating W( 
own right of property hi the thing transferred. 



'ilO’T-S • Mitakshara — Four objects m life 1 22 ‘ 23 

L Verses 1S5-1SG 

charitable donations, burnt offenngs and the rest are acts 
of religious duty, the apphcableness of wealth to those uses is uncon- 
tradicted , thus then the other 1 two objects of life viz Ai tha and 
Kdma which (also) aie to be secured by wealth would remain unaccom- 
o -plished , and m that case there would be an inconsistency m the 
■following passages of Yajiiavalkya, Gautama and Mann viz , “One 2 should 
“not neglect religious duty, wealth or pleasure ( such as he can accom- 
plish ) accoidmg to his capacity,” so 3 “To the utmost of his powei, 
“a ma n should not let morning, noon or evening be fruitless in res 
10 “pect of leligious meyit, wealth and pleasuie” and also 4 “ These (t e< 
“the organs 5 6 of perception) cannot effectually be so lestiained by 
“abstinence 1,6 (23) Moreovei, if wealth be designed for sacrifices (only) 
the argument would be reversed, by which it is shown, that the 

l' The four objects or purposes of a man’s life (giujpps Pin ushdithas) m this 
•world are (1) Pharma (yrq) religious merit, (2) Artha ( 5P1 )-attninment of riches or 
worldly prosperity, (3) Kdma ( ) desire for sensunl enjoyment, and (4) Mohha 

( ), final emancipation or deliverance of the soul from rocurrmg births 

These are the four objects which a man has to accomplish during his life in 
this world And the objoctor soys that if all the wealth were appropriated towards 
Pharma only, the other two ms Artha and Kdma would remain unaccomplished, 
and thus thero would be a breach of the supreme duty of attaining all the four 
objects of life 

2 Yajnavalkya Acaradhyaya 115 p 310 above The passage in the text of 
1 ajnavalhya reads differently from the quotation here given by Vijudnoivara viz 
JPTlRnn Tr “should not noglect religious duty &c in thoir proper 
season ” This is made farther clear m the passage of Gautama next cited, which 
when freely translated would rend thus “Let him not pass idly ( nnv part of the 
day, be It ) morning, midday, or evening, ( but ) according to bis abilitj (!he shall 
make each useful) by the acquisition of spiritual merit or of wealth, and by taking 
hit pleasure ” And generally, the mornings are prescribed for the first and the last 

t e ( PhaYitta Mohshct ), the midday for the Artha, and evenings for the Kdma 

| 3 Gautama Ch LX 46 4 jif anu ch TJ 96 

5 These organs are enumerated in Verses 89, 90, 92 of Oh II by Mann In 
Verse 91 ten of these are olassiBed into two groups viz “Organs of sense” 

), “ and organs of action ” ( ), and verse 92 declares mind as 
“the eleventh organ, which by its quahty belongs to both kinds” The meaning 
is, that these organs cannot be so effectually restrained by a [course of abstinence 
^ 5 J’i 5 yj von ldbe by -a sense pf satiety generated by enjoying them 

6 Non-use (stimi) See note above. 
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careful prewrvntiou of gold under the text 1 * Let gold be 
“preserved 1 is intended not for religious ends bat for human purposes. 

( 24 ) Moreover if the word sacrifice import religious duty in 3 general 
the ■occMsion of women to estates u most proper since they also are 
competent to the performance of suspicious 1 and conservatory acts 5 
( 2S ) As for the last text which declares the dependence of women i 
A woman does not 4 deserve independence, let there be dependence 
but where n the objection for the acceptance of property ? 

( 26 ) How then are die texts such a* 3 ‘ Wealth was produced 

The Answer ** ^ or ( the performance of ) solemn 10 

“ sacrifices and others to be interpreted ? The 
answer is that that text is to be interpreted to mean that wealth whioh 
was obtained 4 for the ( express ) purpose of ( performing ) a sacrifice 
must be appropriated exclusively to that purpose even by sons and 
other successors, u it has been declared to be an offence even in the lb 
case of soni and other successors, generally 3 in the text? He who 
"having received articles for a sacrifice, disposes not of them ( for 
"that purpose ) shall become a kite or a crow 

1 Thii ii from the IS Ik T pu ( of the 4 th Section ( Pad* ) 

of the trd Ohapte ( AdJ+yy* ) of Jalmlel The pom go In full from the Veda it 
M follows.— jsriTsni WJBTP qrf 1 1 Tnlt Br IL 1L 4.0 

Ttdi pottage enjolna tha careful prsscrrmtion of gold loot It low It* brightneu and 
bo tuiiW. The qoeatkm railed on It 1* whether the observation of the precept be 
f gn tlal to the efficacy of »orl5oe or icrre only a hmrran poxpoee* end the remit 
of the eaeonlng U that the precept refers to the person end not to a eeorifloe. 

V tfka mh a r * says that this demonetraUd oonelasioti ot SiddXinU ( ) would 
be contradicted if It were cammed that gold la intended only for a iierlAoe 
(see Bobodhiel pp (I W Tf p, 169-163 and BAlamhhaftl p 195 AnandUram* 

No -4 p. 161 ). 8 Bee note above p. 1077 n 4 

8 *wp|A &e tee note on p. 1014 n 4 above 

4 3Tfft i. Is not fit to be Independent. See NdJtubtl rs Jtvfmr 1 Bom. 

181 it pp. 183 and 114 «i regards the oapeolty of a woman to hold property and to 
enter Into a contract witboot the hoi bend t content r ratification But It srunld 
be othorwiee If the property be Immovable, or bo a property producing a periodical 
Income Bee Bkn vs RrjkunatA So Bom. IN at pegee 880-840 

6 Bee above p 10 3 H 8—8 

6 Acquired * *. In charity « y by donation ke see Bljaiibhetfl p. 196 
lb 6-7 Bcbodhlnl p 96 IL 6-8 

7 wtlirat puUcnhitaUim ( BfliMliI ). 8 Bn’tfni Cfc. H «5 



1080 Mltakshara — Devolution of heirless pi operly V^jfiavallAia' ** 27 ’ J9 

L Verses 1 SB-130 

( 27 ) Even as to what has been said by Katyayana “Heirless pro 
“ perty goes to the king, deducting however a subsistence for the 
“ females as well as for the funeial charges , but the goods belong* 
“ mg to a venerable priest 1 let him bestow on venerable priests, ” i . e 
5 heirless propeity or wealth which is without an heir to succeed 
‘ goes to the king ’ i e becomes the property 7 of the sovereign 
‘ deducting, however, a subsistence for the females as well as for the 
funeral chaiges it means that after excluding or setting apart a 
sufficiency foi the food and raiment of the women, and as much as 
10 may be requisite for the funeral charges such as the funeral repasts 
and other obsequies m honour of the ( deceased ) owner, the residue 
goes to the king Such is the construction of the text. An exception 
is added : “ but the goods belonging to a 1 venerable priest,’ deduct* 
“ ing, howevei, a subsistence for the females as well as the charges of 
15 “ obsequies, ‘ Let him bestow on a veneiable priest.’” (28) But 

even this relates to women 2 kept m concubinage, for the term 
employed is “ females ” 3 The text 4 of Narada likewise relates to 
women of the harem, since the word used is women 5 “ Except 6 the 
“wealth of a BrdJmana , but a king, who is attentive to the obliga* 
20 “ tions of law 7 should allot a maintenance to the women of such a 

“ person Thus has been declared the law of inheritance. ” ( 29 ) But 
since the term patm is here 8 employed, the succession of a wedded 

1 A Srolnya is a learned Biab/mana “ One is a Brahmana merely by birth, 
he is called a dmja after the performance of rites, he becomes a vipia by learning, 
and is designated a Siotnyo when he has all the three ” 

“ =hi$cjiT sfa tte+iilgbi 1 fwh snfd' flUel II ” 

It is such a one whose wealth has been unanimously declared to be unfit to bo 
taken by the king 

Balnmbhntta reads ns Srotnyayopapadayet t e “ should devote it for the use 
of ” a Sivtnya Brahmana 

2 See further on Yajn H 290 and the Mstdhxhara thereon 

3 The word is Yoskit which is derived from 'to serve’ 

4 Oh XIII 52 

6 The word is Sin It is derived as The text of Narada 

refers to women generally 

6 The last portion of verse 64 is [“In default of all, that ( wealth ) goes to 
the king ” and V 55 begins with the exception to this last clause 

7 TOW — * e intent on following the dictates of Dharma 

8, Here » e m Yagfi II 136 see pp 1065 1 9 above, 
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wife, who it chaste, 1 * not inconiisteTit with those possages- 
(3fl) Therefore it 'll wtabluhed at the ngbt interpretation ( of thu 
^emge ) U«.t when a man who wo* separated ( from hi* co-heirs ) and 
not reunited ( with them ) diet leaving no male issue, hi* wife take* 
the estate In the fin* mrtance- For 1 partition has been ducoased/ and 6 
r cm man is to be subsequently conudered- 

(31 ) It mmt be underitood that the explanation proposed by 
Srikirt and other* re*tnctmg ( the widow s socceoion ) to a small 
portion of property is refuted by thu* For even -where there are 

* r*gn 94 legitimate *oni it 1 * provided, whether the parti 10 
tkra be made in the owner t lifetime or after hi* 
decease, tb*t the wife shall take * ihare equal to the *om w If* he 
M make the allotments equal his wives must be made partaker* of 
u equal portion*- " And again “OP heirs dividing after (the death of) 

“the father let the mother also take an equal share- Such being the 16 
case it l* a mere error to say that the wife take* nothing bat a subsist 
ence from the wealth of her husband who died leaving no male i**oe * 

( 32 ) Bat if it is argued that under the term* of the text* ( above 
. , , ,, , cited) “hi* wive* mart be made partaker* of equal 

.nyw^r portion* and Let* the mother al*o take an 20 

‘equal share " a woman take* only as much wealth 
a* l* roffiaent for her maintenance that is wrong For the words 
amta, ihare or portnxi and tamo, equal would thereby be deemed 
meaningless- 

( S3 ) Or again it may be argued that if the wealth be great, she 25 
takei precisely enough for her labcrtenoj, bat if small, she takes a 
ihare equal to that of a *on that too would be wrong , for vanable- 

1 What tb* mUxtr mean* I* thli t tint the widow nmowdi to all dwcrlftian 
of property racept thorn which form the »ubj«t of partition In r cion 114-116 
aboT* and alio those which form the (object of r*-<mIoe In trims 188 £ 189 
J**i4a Kotr ti Sim Prttmi 17 OaL 83 at p 88 

2 From V«r*e 114 to 187 above 

3 u a by the argument which follow*] — 8 m Bilimbhittl p 197 L 16 ini 
Bobodhlnl p. 66 IL 86 etc 

*• Yl\ll IL 116 p. M7 n. 14-16 6 Y4JJL n. 113 p 10J7 IL 11 13 

6- Fbr a lucid aiplaaatton of thli paanga m fiahodhlml p. 66 Um 86 9* 

8J and p. 67 IL 1 8 and BafrnUrfli p, 197 
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Verses 1S5-1S6 


5 


10 


15 


1 It is a rule that “ a single sentence once uttered carries only one mean- 
ing” 5T 5 ? and if the texts cited above were to be inter- 

preted to have one meaning in cose where the estate is large, and quite another 
meaning where tho estate is small, that would be contrary to the universal rule 
of interpretation stated above i e it would lead to tho qroair? eft ( See Subodhmi 
p 97 11 5-10 Balambhatti p 197 11 26-30 ) 

2 Vtz Narada Oh XTV" 26 “ And should provide for the maintenance of 

his women till their death ” ( See p 236 3 21 above ) sffcrebUd, 

( Subodlnni p 67 1 9 Balambhatti p 197 3 29 ) 

3 Chaturmasya is the name of the sacrifice performed every four months ta- 
ut the beginning of Kai hi a, Falguna, and Ashaiha It consists of four parts in 
order vtz ( 1 ) The Vaxkvadeva, ( 2 ) the Varuna-Prayhdsa, ( 3 ) the Salamedha, 
and ( 4 ) tho Sunasirtya 

4 An Atidcsa ( ) is an extended application, or an application by 

analogy See note 4 on page 1077 above The argument here is that the goneral 
practico prevailing at tho Soma-yaga may, by analogy, be applied here 

6 i t , the Northern altar 

o ilark tho expression It ig the position of the follower or apologist of 
the right opinion, and not the right opinion itself, which is given at the end of 
tho discussion 

7 Prati§hedha — a prohibition, a cutting down, delimitation 


ness 1 m the precept will be the consequence Since if the estate be con- 
siderable the tests (above cited) vtz “his wives must be made partakers 
“of equal poitions” and * “let the mothei also take an equal share”, would 
be coustiued, legard being had to another test 2 also which lays down 
a bare maintenance, to suggest a share adopted for a bare support 
But if the estate be inconsiderable, the same passage would ( have to 
be construed to ) indicate the assignment of a share equal to a son’s. 

( 34 ) Thus, m the instance of the GMiurmdsyd 3 sacrifices, in the 
disquisition ( of the Mimdmsd ) on the passage 
Dicayoh yranayantt, where it is maintained by 
the opponent that the rules for the pieparation of the sacnficial fire 
at the Soma-Ydga extend 4 to these sacrifices, and as a consequence of 
it, the injunction “not to construct a Noithern Altar ( Uttara Vedi) 
“at the Vaisuadeva sacrifice nor at the S'und&nya sacrifice, must be 
“undeistood as a piohibition of such altar 5 , but it is answered by an 
“advocate 6 of the right opinion, that it is not a prohibition 7 of that 
rm “altar at the first and the last parts as suggested 

by extending to these sacrifices the rules for 
“preparing the sacnficial file at the Soma-ydga, but an exception to 


An objection 
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tl e txpren role prepare an Ul!ar(t^f>K at this wcrlficc bringing 
to tbe cooitniction of the £,ftar<rm/i, it I* urged in reply bv die 
opponent tint ( even then ) ramblenen m the precept moat tolloir 
, , . iincc the tame precept thus anthonxn the occa* 

An olijtctkn again. . 1 * , , , . 

lornl conrtrcdfcm of die »ltnr, with reference to 
i prohibition oE it, at the firrt and lut of the (foor) pen oil of 
tacriixr and commandi a construction o[ it at the two middle periods 
Independently 1 of any other maxim But it la finally aliown aa die 
Fin*] «mehu!on nght doctrine for the purpose of olmating 1 tbe 

objection of rarablenets in the precept, that tbe 
probiWtlcm of the northern altar at the firet and lut of the penodiot 
aacnfice i« a NtijAnupid and tint regarding tbe injunction DiraycW 
pmMWnti ai an ArllmruW the mj miction M prepare die LtUmttfh 


10 


1 i, * witboat raferanee to any particular maxim Iwl quit* by a rtuon 
lag on general principle! 

“ Mark tbe word Ilnytl — apprabemk* It li |»eb nktUd T»ry crillctUy 
cootclwd and exprc'Kd wbkb dcmcnilratc tbe high pmitlow of rtjliailnra 
hrtn tb* nmote apprtbentkm •( a eariablcoeti ia lb# prccapt it to Lo aToided, 
and for tbl< any other minor blemlth may la accepted. 

3 an eipbviatory repetition of or rtfmoco to wbtl If alnwdy 
mealloocd - , a tnppkmanUry rrjctiUoo u dl Ungnlibod from an Injunction or 
I idU 

l» a declaratory aiscrtloa wbotc pirport it r liber pml#o*r blxrrio 
(tinwVpnpiann^ W-rerp )■ irlkmim iwaugti arc of twu kind*. Ulng alther 
complement* at I idJU paHigtt or cctapknurtu of % ;t»AU postage*. It U 
again of lire# kind* cir: G ■ »*rW« Amcali and /JAulartWed* 
fiift TJirti mm f i mfc fr i f?&4 cprym t i trpSfwi ^ n 

4 Tba aboro dltcrudon U tnted on vbal it known at lb* “Dwyh-pr* fa 
yesa N Maxim of tbt Mlmlrctl. For a lweld axpotltioo of tb# poaitg# in tb* text 
•f tb# Maxim and lit beating on tb# teat, tee Bwbodblnlpp. G7-rSandBijtmUnMl 
whkb at meal elaborattt tbe polnti In tba Bubodbinl Tbe following, In ibort 
It tbe fwmnury of tbe ditentakm 

Oeoertl remarks' Tbe two warlficet referred to U tbit diacoMlon art tba 
Sna joy* and tb# Ctftvnaty*. Tbe Uatmna ya uu: rifle* bat bean •xpUltwd 
In not* 3 on pig* 108 abort Tbe principal iicrlfleas are tba Soma, tbe ZXtri#- 
Piquo**. and tba ^ynOatr* { the*e ara known at tbo JWrf.i (fjft), or Principal 
Baeribrts, Tli# itilmm tya It a tpeelal tacrISee and Mb ondor tbe Daria 
Firm** Hoeb a cao U eaDcd a l firtf ( ftyft ), or tpcclal rile ' 

Prwyaywrw U tbo earrylag of Uo lira from tbe OmrUtpalya aHa r (o tbo 
4 lw o f j# 

( Cmtrnunl cm ttcii pupe ) 
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j“Colebrooke II i 34 
I Yujilavalf ya 
L Verses 185-130 


“at this saciifice ” Commands the constiuction o£ the northern altai at 
the two middle peuods only viz the Varunapi aghdsci and S'dLamcdha 

( Could from lasl page ) 

Lastly, the construction of tlio ‘ Northern altar ’ has boon ordained in the 
Soma Sacrifice only, and not in the Darsa Purnamasa sacrifice 

These are some of the general rules of practice ordained at the sacrifices 

Tbon thore are the following texts of the Veda, in reforenco to the C'hatur- 
masya sacrifice, viz , 

(?) ‘Upa atra vapaiihf Tr “ Id this ( * c tho Chaturmasya 

sacrifice ) the Northern altar is to he established ” 

C^) ? ? spn^iiw — ‘ Afa Vaiioadcve utlaraccdmujmh- 

rantx na Sunaexriye ’ Tr “The Northern Altar is not to be established 
either m the Vaihadeva, or in tho Sunastriya portion 
( 3 ) 3 ^ q| JjfTfT irgfTmjP VFfV’flin grn grnfh-‘U> a cd clan Yajhasyn 
yat Varima Praghasah SakmcdhaschcU Dwnyoh Pranayanh ” 

Tr “ Tlio two logs ( t c mainstay ), of tho ynjha aro tho Vanina 
Pi aghdm and the Sal umedha , the two must lime firo kindled in them 

Taking those texts and haring regard to tho general rules of sacrifice accord- 
ing to which the Pranayana in the case of the Soma alone has beon laid down in 
the Snitx, while there is no provision for the some in the case of tho Darsa-P&ma- 
■mdsa, the objector or Purva-Pahiha says that tho procedure to be adopted fora 
Pranayana should bo that prescribed for tho Soma inasmuch ns it is an d not 
the srefiNr one m tho caso of tho 

Of the three texts quoted above, No 1 lays down (hat the ‘ Northern Altar > 
which is invariably connected with fire-kindling, should bo consecrated in the 
Chaturmasya I uya Tins is m the nature of a general rule or Vxdln which has been 
cut down by No 2 , according to winch the 1 Northern Altar ’ is not to be conse“ 
crated either at the first or the fourth quarter of the Chaturmasya sacrifice, viz. in 
Vaxkvadeva and Sundsxrxya 

No 3, has some praise for the 2 nd and 3rd quarters viz Varuna-Pi ayhasa 
and Salamedha, and then it says that the fire-kindling should take place in tho two 
(x e these two ) Shortly stated the position is this 

(1) The Northern Altar should be established 

( 2 ) But not in the case of the first or the fourth quarters 

(3) In the 2nd and 3rd quarters fire should be kindled 

These rules have been construed to yield the following plain result The first 
is a “general rule” or a Samanya Vxdhx The second is an exception to it and tho 
third is a necessary deduction following os the combined result of Nos (1) and (2) 
Further, the third is m the nature of an Arthavada showing the reason why the 
second and the third are not subjected to any exception in respect of fire-kindling, 

( Contd on next page ) 
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( 35 ) Again at to the doctrine that from the text of Mum 1 * the 
“father eh*U take the inheritance or the brothers- 11 
Another politico u Of him wlio leave* no male lime* 1 a* well** 
kxu. C ° from that of ^ahkht “The wealth of a man, who 

“depart* for heaven, leaving no male issue goe* 5 
“Jo his brothers , in their absence hu parent* thall take or bn eldeit 
“wife 11 The role is dedoc*d that tlie wealth of a man leaving no male 
irrue goes to his brothers and from the tortA Let them provide for 
“die support of hi* women for life M it aleo becomes estabhslied that the 
wife obtains ( os much ) wealth ( as is ) sufficient for her maintenance. 10 
This being *o (it follow* that) if a ndi man die lea' itig no male issue* 

{ Coaid from la>l pa$* ) 

Th* above coiitrw tlon bnmonUei the three text* snd doe* not Introduce any 
conflict mch a* «onW wnlt In an */><►«■ 

Bet the opponent* argue thn* Y.'c concede tint tbo flat ti a general rule or 
l Hi i and lh« mcoimIU a rpeelal negative I ufAi by way of ea exception Dot 
th* exception U as regard* tb# “Northern Altar and not a* to the kindling of 
fir# which may be kindled und*rth* general procedure laid down In th* Somm 
lie rifle* and thru they further contend th»t th* ohtue Dwjcfi PmimyanH In No 3 
Utoh* conilroid a* being intended to apply al*o to tb* first and the fourth 
qu*rUr* of th* werifiee by the I nfrwJir* and the fhcaawnya. 

In ibort, what they maintain Li that all that No 3 Ian down U that the 
Northern Altar ihouH not be *ttabQihed In tb* ea*o of th* 1 mlr»Uca and th* 
rfnamrifa quart* ri Thl* doe* not prohibit th* kindling of th* flr* which ha* 
been promoted qnlto generally In No 3 Thru tb*y lay her* there U a virtual 
conflict b*tw**a the text, and thmi there 1* *cope for the mla of option ( I U*J/a ) 
to prevail, and taking adnatago of thl*, they contend that the northern altar 
I herald b* oonitracUd In tbo F HemUfa and the l fn»a»friy* qaartcri 

To thl* the lUdditniim* or th* upholder* of the correct opinion reply that 
thl* method of argument Involve* the fault ef “ Yerlablraett In the precept 
( J idii-l «f<A*wy-i ), and oaonot therefor* b* allowed. For th* opponent* oScn 
eoaitrw* No lu»“ general ml* of 1 kU* ” with No a* an exception They 
aorutra* It again at a "general rnlo ” *lde by »ldo No 3 which th*y now eoailrae 
a* an ahaotnto rule creating contradiction They get the fire by the flat view and 
altar l fj th* second which 1* faulty and cannot therefore bo allowed. 

A* vtatod at the beginning of thl* rote tb* ritdtr aril] find a very lucid 
expedition of thl* In tbo ihort hit dear lUlement In the £*fc*Lt*a( pp, 67 -W 
Tr pp ICS-174 

Ao*ordlng to thl* maxim, It woold b* wroag to eomtrwe a rule In on* way 
In on* plae* and In qnlto another way In another place. 

I Oh. H. 186 3 Of NLrad* Oh SUL 6 
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the wife takes as much as is adequate for her subsistence, and the 

rest the brothers take , but (that) i£ the estate be barely enough £or the 

support o£ the widow, or less than that, then to provide (for the case o£) 

a conflict ( winch might arise ) viz whether the wife alone should take 

5 or the brothers also, the text 1 “the wife, the daughters &c ” has been 

propounded to demonstrate the potentiality o£ the ( claim o£ the ) first 

, (claimant) This opinion too the Revered Teacher 2 

Answer x 

does not tolerate For he interprets the text?*. “ Of 
“ him who leaves no male issue the father shall take the inheritance, 
10 “ or his brothers ” as layiug down an option, and not as laying 
down an order ( of succession ), but only as indicating the light (of 
persons ) m the matter o£ inheritance, and that, that text becomes 
applicable when the group o£ heirs such as the wi£e and the rest fail, 
and also that the text of Sahkha relates to re-umted brothers 
15 ( 36 ) Moreover, it does not appear either from this text or from the 
context, that it is relative to an inconsiderable estate If ( the con- 
cluding poition of the text viz ) “ on failure of the first among these, 
“the next in order is heir ” be restricted to the case of a small 
property, 4 by reference to another passage, in two instances ( viz of) 
20 “ the widow and the daughters,” but ( be understood to ) relate to 

wealth generally in the case of ‘ the father and the rest ’ the conse- 
quent defect of the variableness in the precept referred to above 
affects this interpretation So this is 5 a mere trifle ( 37 ) As for the 
text of Harita . “ If a woman, become a widow m her youth, be ill' 
25 “behaved 6 , maintenance must m that case be given to her for the 
‘support 7 of life,” that too is intended for a denial of the right of a 

1 Of YajH II 135 boo p 1005 

2 t e Visvarupaoharya ( Subodlnm & Balamblinttr ) 

3 OfManu Oh. IX 186 

4 On page 94 1 v for read pjfpjTqu; 

5 Vti “ They should provide for tlioir maintenance <kc ” Narada Cb f 
5IH 26 See n above 230 and p 21 

0 This redoes not appear in the translation by Mr Colebrooko 

7 Karlasa Oolebrooke translates “ head-strong ” Mr Mandlik trans- 

lates as “ If a woman becoming a widow in her youth, come to be suspected o 
unchastity &c (p 79 11 9-10)” Balambhattn rondors it as gjp cruol The dic- 
tionaries translate the word as “ill-conducted, unchaste, unfaithful” whon used in 

( Contd on next page ) 
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widow impacted of lnc-ntlnency to take tb* wlmle estate (moreover) 
from this ver) |mu o t' It i j apparent tint a widow not tu*pected or 
nas-condnct las a right to take the wliole property ( 33 ) Anl with 
tbs nme new it hat beta mil by SahUu 1 “Or ini sentor wife’ 

*rkg*#i B-njig senior » r armor or sajunor in qualities, ^ 
ami tmnt'pccted of mccnuncocy she tikes the 
whole wealth ami like a raotlrr maintains anv other t wife of her 
hoilnod who it ) iH-ermdocted Thlt all is unexceptionable 

( 39 ) Therefor* it hat been «til4l?he l that a wedded wife takei 
the whole estate of ft man, who, beinj, pirated (from hts co-heir s) and 10 
ivot subsequently reunited (wtth them) dies leavmp no mile mao 


( Cow ft /ram /a* pi?- ) 

rtftrtnee Ui a wtotD Tbb wuuli al«o lob Itmnl in lb* following *o«pVd 
from tbo baleen l"ft ( fi*» ) dtod la U» H n »r«wl ©■ -(w vwl#M ( IIL3- 17). 

win tit Tt rm fit« rx I n rrOtt TTwats^jinrO 

It U (Wind from lb* tr* word* ) *oJ Vfl.( Wlt.T»| ) C( wml 

ermc H* who U aggTraslre ■« well at tint, TV* IrsatbUm glrtn abore wwU 
that be •pfiopTbl* 1 I j uxmlmra « explanation of lb l* term b 'T r jr;r r ir»rm 
of laeoaUncncy M and not ** In -ootlnent Tbo imp 1 Ion Wing 
e aa o l by brr general bnbariowr and miitrt 

In 5«rbrfW T> £«r«t{W ftrm. at | (If W rtroj^ 0 J whlb rOnd detlng 
tbb toil doalted wbtlb-r tbb Uil •|-pllrd to tmlnUrnuKO Seo alto I of ti 
Guy* 7 Horn, at p- 88 

1 3TTV irnTTtH— Tbcr* U ■ tp*rUl roctning In tbo etpfc-ilom tmrVR— WTW 

(ijl ) U derived from tbo word fa ( to wait*). Mark lb* erpret km which 
lad eatea tbml tbo tU4wm It to In gWtn to b-f not ao moth for tbo inpport of 
Bfe with a d*w to Ha eiUwilon or ptolcngallon bat It li to l* given till tbo 
life wears ewmy Tb* meaning U - Let bor b re a loMtUmce tlU »b* ilnf 1 
lib ruin away ** 

enriched STMfrn ooprerritLA. There npin loot nut bo eon treed In 
tbe rente of Indigent , u oppned to po«te«»rd of meant Irrc-tpcetlte of the 
•cmree* of prorlilea or nw prorhlen Pee J/anJl AtMrtr ti /fwU* K t7 All 
40S following *5 Bom f<i and \to emit* in l AIL W1 anl H All *45 

f « from tUi It b ekar ibot tin mb tbit i ebort* wlf tabes tbe whole 

labrrUtneo I* nbo approred of by UrU writer lUlwubhittl p. J1 1 «l 
Be* Viviy+lrm rt L*n afW 1 Bom. II 0 Ibp. ( 0 0 J ) 11 at p, 1** 
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[ Colebrooke Sect II ] 

[ Right of the Daughters and Daughter’s Sons ] 

( 1 ) On failure of her, the daughters ( inherit ). The plural is 

The daughter used m “ the daughters ” to suggest the equal or 
5 unequal pai ticipation of daughteis alike or dis- 

similai by class (2) Thus 1 Katyayana says: “A wife takes the 
estate of her husband, le such a one as does not lead an incontinent 
life, and in default of her the daughter, if she be unmarried then ” 
And also Brhaspati 2 “ The wife is pronounced ( to be ) the successor to 
10 the wealth of her husband, and, in her default, the daughter As 
a son, so does the daughter of a man proceed from his several 
limbs. How then should any othei person take her father’s wealth?” 

( 3 ) Here, however, if there be a competition between a married 
and an unmarried daughter, the unmarried one takes the succession 
15 under the specific provisions of the text above cited, viz “In default of 
her, the daughtei (takes) if she be unmained then ” ( 4 ) Moreover, 
if the competition be between an ennched and unprovided daughter, the 
unprovided inherits, and on failure of such, the enriched one succeeds 
For the text of Gautama 3 nz <l A woman’s siridhana goes to her 
25 daughters, unmained or unprovided” is equally applicable in the 
case of the fathei’s estate (5) Hoi, must it be supposed that this 
relates to the appointed daughter for, m ti eating of the male issue, 

1 According to the Mitakshara, the right of a daughter is based on con- 
sanguinity and not religious merit, as is the case under the Daya-Bhaga, nnder 
which no daughter could inherit unless she was capable of bearing male issue, 
who would then offer funeral oblations to the maternal grandfather , so that 
widowed daughters having no male issue, or daughters who have an incapacity for 
bringing any but daughters into tko world, are excluded under the Daya-Bhaga 
( Sco Oh SI 2 1 ) P, amila Devi vs Chandia Sehhar 43 All 450 in this respect the 
Smrti-Chandrika m giving the reason of this rulo appears to adopt the same lino 
of reasoning ( See Ch 51 sect ff p 12) But the Madras High Court held this 

to bo a merely moral precept and has followed the Bombay ruling in Adayappa 

vs Rudrama 4 Bom 104 at p 111 in Simmam Ammal vs Hfullammal 3 Mad 265 
at p 2G9 See also Vcdammal vs Vedanayaga 31 Mad 100 at p 108, and also 
Timyahrav vs Luxmibai 1 Bom H O Bep ( O 0 J ) at p 125 

Daughter’s daughter’s son is proforable to the sister’s son Kahmdhan 
PiUai vs Ammnmulhu 5S Mad 238 

2 Ch 55Y o5-5G 3 Oh 55V33I 22 



Mllxk hum— &tu;hir» 


caletrooha n u.i -6 
UftllM/lj* 
l crx~i iH-lS 


] 


1080 


»n appointed daughter imill^r run lu\e B***n pronounced equal to 
on ium*! ion (1»\ lltc text 1 ) “ l>ioal to bun utlwpinll " 

($) By t1»e import of the particle &U *Ijo" on failure of (laughter* 
the daughter « eon wcceeds to tb-’ -^tate That 
Tbo daughter i ictit Vqluja 3 fay* If a nun leave n uher eon nor *» 
w eon ■ ton, nor ifnr the <Ua n htcr • ions tlull 
*ute lu» wealth tor in regard to tlv (right to the) pu-forraatKc of 
‘‘olneqaie* of tnceflort, the daughter « wot arc conn Irrcd a» ion a 
“ Mina 1 hVerme tin Ur t. By that nul chtl 1* whom * 
daughter wbetlwr not appomte 1 ir appJintc-l, ihall jrrodixx from 10 

1 Tajft. Il» 1 ft wx> page 10 O 1 9 

** ltef rrlng to thl pi* tf* and to f> v« /J'r Ch. 'VI #ce 11 rp 16- 0 
tbo Madra* I lift Court remark* la K \ \ » *» it rt*v CfoUy 

•7 3U1 300 at p. 311 — 

*• Tba differtue* in lilt ( i dt -bier »on 1 j -ultl n under lb oH hr 
♦•and tLo pte**nt hr It that undeT the former if h-* »* tho *«n of an appointed 
■-doBjlUt (and only on* «-h dioghW on to appointed!, b* U*cc tw i br a urikm 
“of Ur th* »on or *on a ton tf tin nu^rn\l grandf U r and at loch, a mauler of 
*-tbo grandfather « family and la art tatml r of hia o*a fttha a family (atwnote 
3 on p. 1010 alor* ). u Und<-r tLe prtaenl hr bo ii a tn ml. r of hi* own father a 
family bat bo U regarded a lolng al*o a pood a arm Mm to hi maternal 
Mgr^ndfaUrr^i it alto tba oWmiitmi f tb* Conrt in / n yo!ran rt fl*i J «**, 

* IWo. II 0 It. ( V C i ) 1 1 at i 1 1 i a* U> whether a daughter a Inten t 
during the Ilf Unis f a widow h a re lid cm* or nn-r ly conUagrat -*Ut* Pee 
alto I Ulalrao ti I mrti I llotn 21 — Horn I K at p 1ft and Ifotfwrada 
yertfJt* Tar r t» /Vnaianf 16 Mad. U at | 1C to 1 

8 Cb. IX 136 

4 Uera tha claim of tha daughter a ton in tho ratal* of lb* maternal (rand 
father hu lea* d monitnted. IU}amLhaif» atgoea a claim for tbo tUaghkr a 
daaghkr os tho anakfy twtrean meet *lcn i the (HitUai and inheritance of 
tba paternal «• tat* ( Boo lU]tmlbaf|l p 07 1L 16-33 L p. S3 1. 26 ) 

Tbar* la »o aapport la Y jflanlkya Bra r tl f r the right of the daughter a 
daaghtera aa belj* coming immediately after the daughter a »oni. Nor la there 
any dlr*cl authority In the Mltlk lark Bet BMa»bhaBatx{«ta to tb* apnolal taxt 
of Yl^iaTalkya { 1L 145 ) on the aoceeaiion to fctrldhanaand to the teit of Mrada 
tU “Tha danghtera tak* the rc tdac of the propatty of the mothar and 
maintain* that on tho ramo groondalhe lnclnaion f the da tighter along with tha 
danKhterii aon In tha lAftkb ala and la tho lino of ane«*lim la proper 
‘-Md/ 1 add* the author of lluhmbbalti thl la proper a] o oa in the caae of a 
“ Utoetaaloa to tho order h daughter daughter a ton gmmUoo he. *o 

*( GmAi on next ) 
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“ ( a husband of ) an equal class, the maternal grand-father becomes 
“ the gtandsire of a son’s son , he shall offer the funeral cake and 
“ take the estate ” 


[ Colebrooke Sect III ] 

[ Right of Parents ] 

(1) On failure of these (heirs) the two parents i e the mother and 
the father aie successors to the property 

(2) Although 1 the ordei, m winch parents succeed to the estate, do 

( Contd ft om last page ) 

“ in the case of a succession to fclie father’s estate, the son, grandson, Ins 6on ) 
“ widow, daughter, daughter’s son, daughter’s daughter &c would be the order 
“ inferable by analogy, having regard to (the doctrine of) propinquity Vijrianesvara 
“ also having roferred to the text of Gautama (Oh XXVIII s 22), viz “a woman s 
“ Btridhana goes to her daughters whether married or unmarried ” as being 
“ equally apphoablo in the case of the father’s estate, this right of the daughter s 
“ daughters to succeed is also approved by him Otherwise, the daughter s 
“ daughters having been referred to first ( » e m the succession to the mother s 
“ property ) and there being no reference to thorn, nor their inclusion hero, it 
“ would come to their entire exclusion as heirs at all ” And so Balombhafta 
maintains that the daughter’s daughter is also an heir immediately after the 
daughter’s son And this is proper 

West and Buhler m their Hindu Law [ third Edition p 130 (c )] have a note 
on this subject It does not refer to this line of reasoning of Balamhhaft 0 ; an ^ 18 
uncomincing as a ground for excluding daughter’s daughter Further on, at 
p 477, a precedent from Thana has been quoted, in which the answer simply 
states in general terms that the second cousins and the grand-daughter aro 
not heirs 

The exclusion of this class of heirs viz daughter’s daughter from their proper 
placo in the order of succession would thus appear to be not based on sound 
reasons Act II of 1929 has now definitely placed her m the line of heirs 

1 Mark the following passage from the Subodhim which serves as a very 
good introduction to the passage m the Mitakshara See Subodhim p 70 U 
31-88 Indeed, in the absence of the daughter or the daughter’s son, the parents 
right of succession is laid down However, os the term ‘ parents ’ Pitarau is in 
the Aluie^a-umresidual-compound form t e retaining the one member of the 
compound and omitting others, the question wonld arise whether the parents take 
conjointly or severally, and ngoin whether the order of succession is optional or 
regulated and fixed 


( Contd, on next page ) 
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m the sentence 1 m which the compound is resolvable, and also (since) 
m the case where the elaksha (compound) is not used, t e m the 
regular 2 compound expression (mtil&pilarau, ? c mother and father ), 
the woid mother is stated first, it follows fiom the order of the 
5 terms and that of the sense which is thence deduced, and according to 
the senes thus presented in answei to an inquiry concerning the order 
of succession, that the motbei takes the estate in the fiist instance, and, 
on failuie of her, the father ( 3 ) Besides, the fathei ,19 a common 
parent to the othei sons also, but the mother is not so , and since her 
10 propinquity is consequently greatest, it is ]ust that she should take the 
estate in the fiist instance, coufoimably to the text 3 “to him who 
ri is the nearest among the sapmdas, the mheutnnce shall belong”- 
(4) Nor is the claim in virtue of propinquity restricted to sapmdas 4 

( Contd from la <4 page ) 

Mata cha pta cha, only one word viz plar is retained and it is exprossive 
of the othor which is dropped jgsfil, uj?rr, are other instances It may bo noticed 
thus, that according to strict grammatical interpretation any plural form is an 
instance of ekaiaha, e g mif — TTV3I &c This el as aha is optional, and tho 
regular form may bo retained o g instead of Pitarau ( okaseshn ), it may be 
Maiapilarau ( dwandwa ) See Pimm I 2-70 

1 Vigraha is tho dissolution of the compound, and a vigraha-wakya is the 
sentence m which the dissolution of the compound is brought out Tbo compound 
expressions ptarau as well as Matd-pitarau aro both resolvablo into the component 
elements in the same way i e Mata cha pita cha — “Mothor as well as the father ” 

2 See Panini II 2 34 This Sutra states the rule that a word-form which 
has fewer vowels is placed first m a dwandwa compound and the T Vartika on this 
enumerates several cases in which certain word forms are placed first o g names 
of seasons and stars consisting of equal syllables, a word consisting of light 
vowels, a word expressive of the more honourable of tho two ( suqijjrfrT ) &c , are 
placed first, and this last class is illustrated in the Mahabhashya of Patanjah and 
in the Kahka Vriti of Wamana by this very compound word viz Matdpitarau 

3 Of Mann Ch IX 187 See Baluhl vs Nankulal, 22 Oal 339 at p 346 
Chmnasami Pxllax vs Kunju Ptllai, 35 Mad 152 at p 168, 159 G 

4 Sapnda See note (1) on p 1071 ( Supia ) Oolebrooke translates 

“ Kinsmen allied by funeral oblations,' 7 and Samanodaka as “kindred connected by 
libations of water ” See Umaid Bahadur vs Udai Chand 6 Oal 119 at p 126 
(F B ) as regards the meaning of the terms sapnda see pages 124 to 127 where the 
Court observes at p 127 “ These considerations leave no room for doubt that the 

author of the Mitakshara has used the word sapinda here not m the sense of 
‘ connection by funeral oblations,’ but of connection by particles of one body 
as defined m the Acharakanda ( Verse 52 &c ) ” See also Lakshmanammal vs 
Tinivengada 5 Mad 241 at p 245 
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( 2 ) As to what has been argued by Dhareswara 1 , that * under 
^ * the following text of Manu 3 “OP a son dying 

rrp mcnt “childles* 5 , the mother shall take the estate, and, if 

“the mother also be dead, the father’s mother shall 
5 "take the heritage”, even while the father is living, if the mother be 
‘dead, the fatbet’s mothei i c the paternal grand-mothei , shall take 
' the succession, and not the father because wealth taken by the 
‘ father maj go even to sons dissimilai in classj but what is inherited 
1 b) the paternal grand-mother, goes 3 to such only as appertain to the 
10 ‘ c amu tribe and that therefore the paternal grand-mother takes the 
estate.’ ( 3 ) This even the Holy teacher 1 does not assent to, because the 
heritable right of sons even dissimilai in class lias 
in visSiAchann been expressly oi darned by a passage above cited. 5 

“The sons of a Br.Umiana ( in the several tribes ) 
15 “ Ime four shares, or three, or two, or one etc ” 

( 4 ) As to the text of Manu 6 “ The propert) of a Br.lhmana must 
“ nevei be taken by the King, tins is the settled rule”, that intends the 
soaeieuni, and not a son 7 (i e of the late ownei by a woman of die 
K'halrn/u family ) 
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( 5) Among brotlwr* also the tUrnne* brother* tahe the inherit 
■ncc in the first instance antler the texth M To lum, irbo is the nearest 
"eaptn la , the inheritance* b°lonj, n , since the non uterine brother* 
are remote through the difference of the mother*. 

( 6 ) If there be no otenne brother*, those by different* mother* 
inherit the estate 

( 7 ) On failure of brotlier* also, their tons* share tly* heritage in 
the order of their respective father*. 

1 Col«brook* trinali let Lalf-h^xxl u>l wbole-Loud for ftvfcjr end r ft Col* 
brooko add* tn bracket ( or whole y, lb* cipre ion h> lb* Ml ilk bar U 'i+Um 
{* perront ( born ) of tb* tamo oteroi ud tbo qactlica woo id bo of ltn{«rl*nco In 
the eat* of tbo*o among whom rt-taarrUg of women U allowed Lr Uw For In *ach 
a cixj tb*xa might exlit brother* who *r« a to fine bo l not *of tbo wbolo blood, 

• of M*nm Ch IX. 187 

8a* S ^ranoMyi t* Str* tfw!>nm«*jya 17 Mad. at p. 3 Pi tkoJrao ** 
r»armo - Bocn. L. R. 1 1—137 — "< Boa 317 and t* IPentt* 10 Bom 

!», It, 3S V •— 3 Bom. 300 where tidi partage Lia been referred to 

3 According to lb* .IfeyilVi, U » brother « ton come* In after tbo Uoltw-r 1U 
do«i not agree with tb* opinion of tbo Mil A bail •* Uro xpreticd ( too MandUk 
p. 80 B. *940 )■ tco lMlat rt /\t*r Wt-Jl* 3 Bom. I*. IL 610 JJat Udt rale 
dot* not go beyond brother** children. C bu » fa la UaUA ti l/uaa A‘wr ( Alb “73 
( L 0 ) T1»j itrLlor ruU of tbe Mil k barl m ap]41ed In AVwi t* A'*/ la I nusj 
3 AIL 611 ( F D ) where an nn 1c of ibe half blood tra* giren prefere nc e to l bo 
ton of an tmclo of the whole blood. 

I ThI* eipreiiloc baj rocelrod conttd*rab)e Jodlcia] notice upcclaliy In 
Madrat and Allahabad Uw opinion i erpro-wed la tb* two conrt* differing from 
one another 

According to (ho riew orpreiacd in Madru llo exprctiion 'Ll* ton rp{pi doe* 
not lnclnd* *gnmd«m Be* Sm-aya rt LnUA»i*ir*»ow»*5MaJ. *91 CJUuMtoni 
PIIW rt h**j* I'ilfo* 3t> Mad. lb and \1A» view teem* to be in agreement with 
JaAodWal (teop74.lL 3 50] *e* alio Mr MandUk. t note p.300). A contrary opinion 
hat L*en expreeted in Allahabad i tee Ae/ie* ltd T* /’awcAiwb-w 1 AIL 1 8 JlwWt 
Aiaji ti Ldiu i'aajA 34 AIL M3 at pp 007 aod 076 Boo alto AerAQ<H v* 
J/wert war 33 Bom. 380 a 13 Bern. L. It M In Ibe judgment of tbit c**< tbo 
word line bat boen interpreted to extend to 0 degree* and reference 1* mail* to 
HAyaM 7,w« Slagk « /JAjfwA Lpa 3i*sk U. M L A. 373 at p, 30 1 following what 
U known aa the Harrington IWy Ai to tho theory thru propounded by Mr 
Harrington too MandlLk pagu* MO-333 it* practical working <mt ii not free from 
difficulty (to* Wert and Dnhlerit Illnda Law 3rd LJitloc p li | *cq ) The remark 
( Oonid ort nerf page ) 
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( 8 ) In case o£ competition between brothers and brothers’ 
sons, the biotheis’ sons have no title to the succession, for the right of 
inheritance of brothers’ sons is declai ed to be on failure of brothers 

( 9 ) When 1 , however, a brother has died leaving no male issue, 
5 and the estate has devolved on his brothers generally, if any one of 

( such ) bi others die even (yet) befoie a distubution of then brother’s 
estate takes place, his sons do, in that case acquire a title thiough 
their father, and it is fit, therefore, that a share should be allotted to 
them, in then father’s 2 right, at a distribution of piopeity between 
10 them and the suivivmg brothers 

[ Colebrooke Sec V ] 

[ Succession of kindred of the same family name ( agnates ) termed 

Gotrajas oi Gentiles ] 

( 1 ) If theie be not even the brothers’ sons, the Gotraja s 3 take 
( Con/d from last pige ) 

in 35 Bom at p 392 extending the 'line’ to six degrees was not called for by the 
facta of that case, and it cannot bo said that the rule m Bombay lias been settled 
As on illustration of tho consequences of this dictum, see Khandacharya vs 
Goimdacharya 13 Bom L B. 1005 Also see Tolang J in Rrwhavaxs Kahngappa 
10 Bom 71G at p 719 And this claim is determined by reference to the paternal 
ancestor, any distinction based on the ground of blood having no place beyond 
cases expressly specified See Vithlrao vs Ramrao 24 Bom 307 Kesn vs Ganga 
Sahm 32 All 541 ( F B ) 

As between a nephew and a grand-nephew no right of representation exists? 
and the former excludes the latter Shor Singh vs Basdcv Sidgh 50 All 904 

1 Soe Dev i Purshad vs Thokw Dial 1 All 105 at p 112 and Jasoda Koer 
vs Sheo Pershad 17 Cal 33 at p 37 

2 See tho rule of Yajnavalkya II 120 (2) on p 1017 11 23-24 

3 Golragas-ihis word is made up of the two parts Gotra= gens or family, 
andJh = born Tersons born in or belonging to the family Colebrooke has trans- 
lated it ns ‘gentiles’, while m 2 M I A at p 151, it has been rendered ns ‘More 
distant paternal Kinsmen ’ It should be remembered that the word has a special 
technical moaning attached to it, and as is generally the case with such terms, 
thoy are better understood m their original form than by any equivalent of it in 
tho same or other language 

Tho torm Sagolra may ako be remembered along with this term Generally 
both signify the some thing, but strictly and literally there would be a slight differ- 
ence between the two For, the first- means and indicates those who are Jormn the 

( Contd. on next page ) 
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the ertate The (IMrajnx are the paternal praud mother the < vipWas 1 
and the Samnnodalas- ( 2 ) Among thc*e, the paternal grand motJier 
takes the estate first Because (altltougb) tlw fraternal grand 
mother* i accession immediately after the mother was seemingly 
suggested by the text * u And If the mother nl*o l deal the father* ^ 

"mother shall tale the heritage no place however is foun l for her 
In the compact 1 ienei of betr* from the father and others to the 
nephew j and the text ** TV father * mother ilnll take th heritage" 
u Intended nrflply to indicate her (gtnenl) compete nev form 

( Cunt I /ro-i la *■ p’W** ) 

(*anu)y nlly while a li one Vo Ihe • n fxmU<r V»l IhU diG ten 

Ireomti Important fa tbecaie cf th« fetatl S *«r» of »botn arc of lb* 

tamo family L t ( aagotra ). Ibocgh li oj m y not bo for* fa lb« i w fatnUv g. 

• mother a wif a dangbter-in law wbllo ottxrt ^ yf / lorn In the funUr' 

( ) tboogh they m-iy not conlfane to U of the aamo t jnlly ( iirtn ) e p 

daughter a slater See LaJ tj < 5 Beta. 1 10 (p o ) at pp I 1 - 1 

\ I. p.J3| 3(1 where the term* S*pfJ Lo at retained fa tbrlr original form 

Coir* li not exactly on a par with Ibc Itotrun Ot t] onph the gmeral prfa Iph 
nnderlring tbo two ara Iha iwoe In tbo raw of lb lernu S^joirw and Goiraj*, 
tbclr literal meaning and technical ilgnlG. anew ibonld lo particularly lorn* fa 
mind Thai c g (ha father t tnoi|.or who baa pointed oat by f’ijh ham 
u the Hint fa tba Dus of tho Coirojas, li a under th technical acceptance* 

•f tint tena I e S*f**rt a, l«t If iu literal meaning (y*ra +j*y on* Anna fa tbe 
family ) be liken iho U tot Bo per runt a, a daogbt r or alitcr th ogh by 
reaaon of thdr Urth are yotrajo ( bam In the family ) aider the literal iJgnlfi 
canco of that lam, lUU according to it* technical accept a nca ire not foirtja*, 
boeaaae by rea*on of thdr marriage they are net M/*nu— of the time family 

1 S*f iaV« aid SaaornUUi Tbe** two terau haro been xplalncd 
farther on In the text of Mltikfb&jl quoting from Hfbun 3lana (p. 1100 II 8-13). 

Th* S*f**J*i ref rred to hero are fo/rtjt or taptro rrpln lae and not tnr Xeyiy-fai 
eorartd by the definition of that term u girvn by VlJAirvelrara See note I on 
P 1071(ttyra). 3 Of Manu Cli. IX IT (*e* p 1001 1L -1 4. G «/*•«) 

3 *Compaet aerlei of bolra L t -The wpreulon fa tbo 3I[Uk Earl I* 
Brli&gb-cM* “( Tto» ) wboeo order ( of inccea-ilon ) ha* been fixed ( tu In a p bal 
anx) Tbe meaning la till —The mother take* *» an heir named In the ixprea 
aloa roartn parenti ft mother and f tl»r and ao lmmedlaUly after her eomea 
tbe father by rlrtoo of tbe compound oxyreadra Thrcmgh tba braaoh made by 
tbe father tba whole lerrltd philanx of bolra ending with the JVnrf cornea 
fa IctTlng no room for tbo grandmother to color and Ihni It U tbatabe aeceeurUy 
haa to wait till a gap la left for her to enlor 8ca J /alia fat T * An^aaid. 3 
Bom. 697 at pp 001 k C03 
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heutance. She takes immediately after his son 1 m the line 2 of 
succession; and thus there is no contradiction. 


1 Tatsuta — i e the son of the brother See note 3 on p 1095 

2 ‘The line’ — The original word is smitana — which literally means something 
which is going on continuously (sam + tana) How far this 'line’ extends has boon 
the subject of much discussion, and recently, this question has attracted considerable 
attention in Courts in India, especially in Allahabad and Madras, and m one caBe 
the Bombay High Court appears to have expressed a view in line with the 
Allahabad view, the Court in that case extending the ‘line’ to seven degrees 

According to the Subodhtnt the 'line’ would appear not to extend beyond the 
'tatsuta,’ the expression used by the Mitalshaia, and Mr Mandlik in an elaborate 
note has maintained this view, which would appear to be the proper view See 
note above on p 1096 See slso the following cases Baht vs Govmd 1 Bom 105, 
Vithalrao vs Rcimrao 24 Bom 317 = 2 Bom L R 157 Bttdhastngh vs Lallumgh 
34 All 663 at pp 667-675 Chtnnasamt PtUatvs Kunja Ptllai 35 Mad 152 at 
p 158 Kasihni vs Moreshwar 35 Bom 389 = 13 Bom L R 652 Lallubhax vs Cam 
bai 5 Bom 121 Surayya vs LaLshmtnarasayya 5 Mad 295 

Shidramappa vs Ncclawalcn 57 Bom 377 


In the appellate decision of Budhasing vs laltu Singh 42 I A 208 the Pnw 
Council have held that the word Putra as used here must be understood 
in a genoric sense, as m the case of the lineal descendants of the deceased, and 
thus hold that the grandson of an uncle had priority over the son of a granduncle 
In a later case Saobramah vs Nataraja 53 Mad 61 the Madras High Court, 
a opting the ruling in Budhasmg's case limited the extension of the line of the 
gott oyas to three degrees only In the recent case of Appajt vs Mohanlal 32 Bom 
Jj W ‘09 (I B ) the same point came indirectly for a decision, but no direct 
ruling has been given The point which stall requires a clear decision is upto 
what degree should the word 'line’, «rta be taken to extend ? see Lola Hanhar 
PratapMakhsh bxngh vs Raja Bajrang 9 Luck 211 

,, UCm) she Kctsulanantaram — in the line of a succession immediately after 
the tatsuta There are variations in the reading of the passage in the Mitakshara, 
these are noticed by Balambhatta (Seep 211 11 20-22 ) 

compact series of heirs ends with the brother’s son and does not include 

frfinflcnn gr “ dBon Tb .® re , for . e f daughter-m-law has preference over the brothor’3 
grandson Appajt vs Mohanlal 32 Bom L R 709 (E B ), 54 Bom 564 

, ^^^^TAc-dmg to this Act, the son’s daughter, daughter’s 

fa£^ f ( ith! er ' n S f 8ter il BO i 1 ’ are declared as heirs immediately after the 
father s father and before the father’s brother 

,r ..Pi 6 Lucknow High Court m interpreting this Act has held that the 
Mitakshara has been superseded hv u,, a ° , ; : ,, , fhnV 

were regarded ns bmra by this Act, ob regards sisters both where thoy 

Dei vs Badha 8 Luck 0, as E ^ so w here thoy wore not so regarded Bhagiean 

Som who^ed bMoretS A ? ^ ^ held that the Act applied to estates of 

wh°o°^h^ if the estate PP vestcd m a female 

question of inhen it 6 lnto force 1 e 21st Eoburary 1929, and the 

Bern vs Ehushalya Devi after tklt ^ ShnmaU Shahmia * 



Mltfikyharfi — Agnaim. 



( 3 ) In tbe absence of the paternal grand mother, hbwerer, the 
tapmda* born 1 in the name gotra ( with the deceased), inch as the 
paternal grand father and other*, inbermt the estate for taptndas of 
a different gotra are indicated by the term BandAus- (4) Among these 
moreover on failure of the father a line 2 the paternal grand mother 
the paternal grand father the paternal onoles and their ton*, are 
successively hcu* to the estate. 

1 Boo no to abtrro and LqUvbkai n Carols 6 Bom at p US- 7 L A. 230 

SApOM vt Sadoaik 20 Bom. 710 at p 713 Behtdmr n Udukmd 6 OeL 

Ufl ( p B ) at p 120 KeUianr* n Ra nrJtntlirr 21 AIL 128 at p 131 Boo 
observation* lnl 3 iLA-LA-atp 878 

2 Oolohrooko trenilate*, In tho abacooe of the paternal grand-mother the 

ffoirajat, Hunrvai bom la the tame family with the dooeaaed and cxn> 

neoted by funerel oblation a, tamely the paternal grand mother tc Ttt.)ajnbhaypi 
In* lata that the grand-father take* before the grand mothar (See p 211 1L 23-33). 
But the Muyflkba doe* not wpport him herre ea in the eoao of the parent! 
Bijambhatta a reaeoclng, however i* not convincing 

“Tha oonnnenlAto takas occasion to oenanre an interpretation wkloh oorrea- 
pcaida with that of the AfttaLj/mr* aa delivered m tha following aeotioo (B 0 g 1) , 
and aooording to which the oognate kindred of the man himjelf, of Mi fathnr and 
of hi* mothar are the tool of hli father ’a aUter and ao forth beoanae it would 
follow <hat tha fatter* a ■later’ ■ aon and the rest would Inherit, although the 
mazt a own titter and alitar ■ *ona were living Bl]ambhatta, however repela 
thli objeotion by the remark, that the ala ter and alitor* aona have been already 
noticed aa lot In nceeatloa to the brother and brother* a tona i which ia Indued 
Nan da PajnJlt* t own doctrine. 

‘‘He add*, after the hatra above mentioned, tha tibrfya or d lit ant Unman La 
entitled to the Bwwatfm i meaning ‘a relation in the fifth or other remote degree. 

“This whole order of anooeeelon, It may be observed, differ* materially from 
that which h taught In the text of the A/itaiyUnJ On the other band, tha author 
of the V ro»Urodiy« baa exactly followed the i/itaf jlanJ j and >o haa AT— tfiaaw} 
and It ia alao oooflrmed b J d/adAaaaaAsrya, In the Vytmaim n-.KTidXmct, aa well aa 
V the Satrti-oiaaadnjbS 

“Bni the anther of the PywwWra-I/ayflUa oentenda for a different aorlca of 
bdr* after the brother a •<» i lat, the patarnal grand-mother} 2 nd, the alater ; 
3rd, the paternal grand-fathar and the hr other of the half blood, aa equally near 
of kin 5 4th the paternal great-grand father the patarnal anele, and the aon of a 
brother of the half blood, aharing together aa in the uxue degree of affinity He 
{ Ooiftd. on neaf page ) 
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( 5 ) On failure of the paternal grand-father’s line, the paternal 
great-grand-mother, the paternal great-grandfather, his sons and their 
sons (inherit) In this manner must he understood the succession of 
sapmda-s 1 of the same gotra, as far as the seventh (ascendant) 

5 ( 6 ) If there be none such, the succession devolves upon the 

samdnodakas , and these must be understood to be seven (m degrees) 
beyond the sapindasl or else, as far as the limits of knowledge as to 
birth and name extend As says Brhan-Mapu 2 “ The relation of the 
“ sapindas ceases with the seventh person; and that of the samdnodalas 
|o “ ceases ( after extending ) as fax as the fourteenth (degree), or as 
“ some affirm, ( it reaches ) as far as the memory of birth and name 
“(extends ), after that is indicated by ( the term ) gotra ” 


( Contd from last page ) 

has not pursued the enumeration further , and the pnnoiplo stated by him-ctz 
nearness of kin-does not dearly indicate the rule of continuation of this sones-” 
Oolebrooke 

Haying regard to the importance of the point involved and having regard to 
the divergence of views expressed in India m quite recent time, tho necessity of a 
definite decision on this point will soon arise, when tho authorities roferred to 
above will be of use 

1 Samanagotra-sapxndas — are those sapxnias who belong to tho same gotra ns 
that of the deceased 

2 To tho same effect is Mann Oh V 60 It runs thus 

5 s^r Wt I II 

The Vyavahara-Hayukha refers to this passage, Tr “The Sapinda relation- 
ship ceases with the seventh person [in the line], and that of Samanodalas (i e thoso 
connected by an oblation of water ) ends when births and names are no longer 
known ” Mandlik p 82 11 10-13 

Belying on this and other texts it has been held in Bax Declare vs Amnlram 
Jamxatram 10 Bom 372 at p 379—380 — that the word Samanodala includes des- 
cendants from a common ancestor more remotely related than the thirteenth degree 
from the propositus 

See also Vtnatd Bahadur vs Udax Chand 6 Oal 110 ( F B ) Mari vs Chxnnam- 
mal 8 Mhd at p 128 Ran Barun Lai vs Kamla Prasad 32 All 694 at pp 
697-598 where it was held that a Samanodala is a nearer heir than a bandhu , and 
Bhyah Ram Sxngh vs Bhagat TJgar Stngh 13 M I A at p 380 Kalgauda vs 
Somappa 33 Bom 609 at p 083 See also Jadunalh Iiuar vs Bxsheshar 69 LA 173 
at pp 189-190 
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[ Colrbvooka, Beet. Vt ] 

•Page 97 

[ Of the fucceuran of cognate kindred or Boddhu*. ] 

( I ) On failnre of the Gotrajasi 1 the Bandfaii_ succeed to the 
eitate Bandhua moreover, arc of three kind*, the Atma-bandhui ( or 
ha own band hoi), the Piir-bandJius (or bis father t band has), and the ^ 
M&tr-bandhus ( or hit mother a band ho* ), ai ha* been declared 1 (by the 
following text ) ‘ The *otn of hi* own father s niter the eons of 


1 Gctnjti and BtndJmi — Ere note above Both are ScpinJai, bat tbs former 
are StpijUsu of tbo tarns fotm or Sfoirt-Sajmflai while the latter are taplifcJaJ 
of a different joirt or liuowyocr* Mjdpdas. Hr Colcbrooka translates theao terms 
ai 1 M gentiles and cognates " Beo ifttAunmi it •SawiBiod* llKtJi*imMamvami 
33 L A. 93-80-19 Had. -405 

N B In B omba y TFkIowi of ftirtjt tap ifdai succeed after the malot in each 
lino. Tbe*e take )mr nptlm and not Ur ttirpti. KtdUn vt FiiAaW 3 Dom.LJL.905 
Bilambhatta assigns thia text to I filLa tfciatopo (tea p 214 L38), bat it U 
ascribed to In Pyor«Aar*-.U«iU«ra (aoe p. 354 Bibllothlea ladle Soriet.) 

UamVw — The eneraeratlon of tavLU* given here it not exhaoitivo but only 
illustrative. £?irdUr*» Lml n TU Buy*! Gorrmm*M It M.LA. 418 VoXm»cUi rt 
Kridrmmlal fi Bean. 697 at p G01 Lolrm/ntumal v» Tiraamyeda 6 Mad. 11 at p *46 
A contrary view w*a aiproated In vs VrrynMzl 1 J Had. 10 at p 13 bot 

haring regard to the decUioo of the Privy Cornell In S3 Alh 83 and 10 Mad. 403 
cited above, the reaming of the decision In 13 Mad. 10 would acorn not to apply 
now even to Madras nor doe* it "determine tho order of mooewion at botvoen 
several lines within each of the atria* of kndAmt por Jen him 0 J in 8*;wu t 
ti 4 Dom L. R. 53 at p. 630-16 Bom. 710 

In GijadJtm vt Gexri S/ta*l*r 04 Ail. 008 ( T B ), however the A1Uli«b*d 
High Oourt hat hold otbenrlso. According to It tho classes cannot be added to 
( p. 701 ). In order to snoeoad as a Bandhn It matt bo proved that a nmtnality of 
relationship at Bnndhnt was e*tabH*b*d (705). Therefore a father's sitter’s tan t 
daughter's son was bald not to bo a btrUabb Bandhn ( ThM . ) Boo also pages 
701-718 and 719-736 

Ths toyfj^e relaihxuhlp of a l*a£ia oaaaet ofter five (fegreo* from tbo oommon 
ancestor JftntrAaadro Jtfarftswi later vs Fuwjwi 43 Oah 384 

The ton of a half-titter of the father hat preference over tho ton of a sitter of 
tho mother beoanto the former oonfar* greater sjdritaa] bensfit thtq ktter 
JtAiwir* AafA Roy vs Rapndra 33 Bom. L B. 1411 (P O ). 

The step-son of the step-titter ofamale It not an hair SeniaeLt* vs Jwoww*/ 
46 Mad. S67 

Father’s brotWs grandjcai snooted* before the brothtr’s gTaat-grandton. 
Vr%imt****r* Rsa vs Jdi'mtreyaea 68 Mad -JJ88 > I 
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“ his own mother’s sister, and the sons of Ins own maternal uncle, 

“ should be considered as the Aima-bandhus ( or his own bandhus ) 
“The sons of his father’s paternal auut, the sens of his father’s 
“ mother’s sister, and the sons of his father’s maternal uncle, should 
5 “ be known as his Pit) -bandhus ( oi his father’s bandhus ) The sons 

“ of Jus mother’s father’s sistei, the sons of his mother’s mother’s sisten 
“ and the sons of his mother’s maternal uncle should be known as his 
“ Mdir-bandhus ( or his mother’s bandhus 1 ) ” 

A 

(2) Here also, by reason of near affinity, first the Aima-bandhus 
10 succeed to the estate, on failure of them, the Pifr-bandhu s, and on 
their failure the Mdir-bandhus ( succeed ) This must be understood 
to be the order ( of succession here intended ). 


[ Colebrooko Sect VII.] 

[ 2 Of the succession of strangers upon failure of the kindred ] 

15 ( 1 ) On failure of the bandhus, the preceptor 3 4 , and on failure of 

A 

him, the pupil ( succeeds ) according to the text of Apastamba 4 “ On 
“ failure of the sons, the nearest sapinda (inherits), on failuie of 
“ them, the preceptor, on faduie of the preceptor, the pupil (shall 
t ‘ take the wealth ) ’’ ( 2 ) If there be no pupil, the fellow-student is 


1 Tko^tkrce kinds of bandhus montionod liero aro not mentionod in Apardrka 
(seep 745 Anandasrama No 45 ), see however Mayukha ( Mandlik, Sk p 55 
Eng Tr p 82 1 28 &c ) 

2 NS Now follow the prmoiplcs of succession of strangors It may be 
noted that this line cannot be resorted to unless and until all tko sagotra and othor 
relations are exhausted See Lahshmanammal vs Tirunengada 5 Mad 241 at p 
245 See also Urned Bahadur vs t7da» Chand 0 Cal 119 10 Bom 

3 Aehdrya is the word in the text for the English word preceptor There 
are other terms indicative of the same, such as Guru , Upadhydya , Rlini &c , but 
there are minute distinctions m their import See Yajiiavalkya I 34, 36 Tr 
pp 126, 127 Manu Ch. U 140-145, -a here all these terras are explained and the 
importance of each is indicated See also Amarakosa H-7 -( 6-7 ) 

4 Dharmaadtros II-6-14-( 2-3 ) 
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the successor He, -who received hit mvesUtore, Imboiib 1 * ( m the 
scriptures ) with their meaning, and that aqmred knowledge proceed 
ing thereErom from the mme preceptor it a fellow-student 

( 3 ) If there be no fellow-student, tome learned 1 and venerable 
print thonld take the property o£ & Br&hmcuia, according to the text 5 
of Gt afamu 3 “ tfrotnyai or venerable pnests, thonld share the wealth 
“ of a Br&fynana who lea vet no male issue." ( 4 ) For want of such 
a successor any Brdhmana ( may be the heir ) At ays Mina* t u Bat 
u on failure of all (the be in), Brdhmanas (shall) share the eitate such 
( Br&hmanas ) at are verted in the three Vedas, ( and are ) pore and 10 
self •controlled that the kw it not violated " 

( 5 ) Hever thall a king take the wealth of a BrAhnvuvJ^ vide the 
tert of Menu * s The property of a Brdhmana thall never be taken 
by a Vmg this it settled kw " It has alto been «ud by Hiruk 
“ If for the wealth of a Brdhmana, on hit denote, there be no heir it 15 
* mutt be given to a Brdhmana, (acting) otherwise 4 5 6 7 , the king becomes 
44 tainted with sm 

( & ) The wealth of a Kjhatnya and others, ( however ), In the 
absence of hein down to the fellow-student, the king mty take, and 
not a Brdftmana- As tayt Msm 1 : Bat, ( the property ) of other 20 
“ okssw, on failure of all ( hew ), the king may take.” 


1 The •iproMlon In tb* text la Adkjfrma — *tndj The itodj of the Vedaa 

U the meet Important pvt of a Msn i edoeaticn and an fihyajaM neoeaaarlly 

inelndea their atady In fact «Ujwyaao nw«ri ptr txmUt jk» the itody of the 

Vedas. 

5 a learned Brilpne^a and not a mere fln fir a p a. Kota tha folknring 

own ww$i frr swtfr i itrfirwftr^Rw ft u 

The dariyation of the woid la explained by refarenoa to two rate of Grammar 
by Ftfllni S-J-4H and 4-1—69 the remit of which it that the term la applicable to 
each a Brthmna aa has msatared the whole Ytdit lore. 

5 Oh.HYIIL88 

i 0h.IX.ia8 

6 Oh. 1X189 

«. Otbarwiie — {. a. If he takas It hfaaaelf ( aea BaJamAVrtti p. Jlfl L 7 ) 

7 Ch. IX 1§9 f 
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Viratnitrodaya 

Now, in the absence of the twelve sorts of sons, the Author 
discusses those who would take the property 

Yajnavalkya, Verses 135-136 

5 Aputrasya, 'Of one without issue,’ 2 c without any of the twelve 
sorts of sons, and without a grandson or a great-grandson, swatydtasya, 
‘one departed for heaven ’ z c who has died, of the wife and those 
others stated, in the absence of the one prior 'each one nest in order' 
utiai ottai ah, becomes dhanabhdk, 'entitled to the property' Thus this 
10 vidhi, 'rule’, regarding the succession to the property of one dying 
without issue is equal ‘in all classes', sarva-varncshu 

There, first the wife is entitled to the property, such a one, how- 
ever, is to be understood to be one who has been consecrated by the 
sacrament of marriage, vide the rule 1 “the substitute ^ replaces the 
15 “ final ? of qft before the feminine affix f when the word so formed 

“indicates 'a wife who takes a partin the sacrifices of her husband’.” Here 
Katyayana states a special rule " A wife takes the property of her 
“ husband, who is not unfuithful failing her, however, the daughter, 
“ if she be unmarried then” It the wife, however, be unfaithful, 
20 Narada 2 states a rule “In the absence of the son, however, the daughter, 
“ as she has been declared to be equal to a son ” 3 “ When the wife 
“ does not exist, the unmarried daughter of the same class as that of the 
“ father, succeed to the property”, vide the aforestated text of Katyayana 

Some say that this has a reference to the appointed daughter 
25 That is not proper, since even when the wife is living she is entitled to 
the property, since under the text of Vasisbtba 4 viz “I he third is the 
“ putnkd herself ”, has been regarded as a son. Also this text of 
Brhaspati 5 * “ From his several limbs is produced, like the son, the 
“ daughter of a man, when she herself is living how can any other take 
30 “ the property ? (56) Equal m caste (to her father) and married to a man 

“ of the same caste as her own, virtuous and devoted to service, whether 
“ she be appointed or not appointed as a son, she has been considered 
“ as entitled to take her father's property” (57) Here, moreover, the 
marrieduess is qualitative o F the appointed only, and not also of the not 
35 appointed even, vide the text of Katyayana, so hold the Southerners 
As a matter of fact, however, the meaning of the word daughter here 
viz ‘not impotent, not appointed, mentally regarded as a daughter ’ is 
without including her among the sons m an equivocal manner 

1 Of Grammar, IV I 33 2 Oh SHI 60 

3 Dr Jolly reads 4 Oh XVII 16. 6, Oh XXV 66, 67. 
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From the original text, women ere not entitled to on inheritance 
"a* they arc ■without vigour* and by the contraction and limitation of 
the text of Mann* ' Of a eonless man the father ahall take the property 
"or the brothers even this wav would be in pursuance of the mage 
of the MaitMlas. 5 

Pitaran the parents i* the mother and the father These by reason 
of the two texts vu ‘Weak etc. and also by reason of the order in the 
text of Kfityfiyana our. Of him (dyln§) without issue the wife of a good 
"family or the daughters also in their absence the father the mother 
and also the sods, have been declared ( to be heirs ) although jq 
( the property goes) to the father and in hi* absence the mother takes the 
wealth it Is clear that this Is to ander the text of Vishnu* vu Of a 
lonleti man the property goes to the wife failing her to the daughter 
“in her absence to the father and In his absence to the mother 

Thus therefore the itatement of MltAkyhara 1 “That because in the 15 
'solution danse of the compound the word mother happens to be placed 
"Grit, and alto became as compared with the father the does not happen 
to be the parent of a child born of another mother and thus having a 
common propinquity it doubtfuL 1 

Failing the mother the uterine brothers in their absence the 20 
brother • ton and in his absence the got raj a tabi^dat takulyas and the 
rest according to the nearrrss of their relationship In the absence qf 
these the Band hut technically described as The com of one s 
‘father s sifter the sons of one ■ mother s mter and the »on« of one s 
maternal unde arc to be known as one s own Bandhu * Atmabandhua 25 
Falling these ii^kyak ‘the pupil in bis absence the Sabrakmackdn, 
co-student , i e one who received hii initiation and the study of the 
vtdas from the tome preceptor 

Here, by the use of the word cMa also Is Indudod the right of a 
step-brother in the absence of the uterine brother by the use of the 80 
word talhd, ‘similarly in the able nee of the ktmabandhui those of the 
Piifbandkut and in their absence of the MAtjbandhus as technically ( 
defined and in their absence also that of the Preceptor s right tp 
succeed. By reason of the nearness of relationship alio under the text 
of Apaitamb** In the absence of the preceptor the resident 35 
student is the statement in short. Nfirada 1 Even on failure of all the 
"heirs the BrdJtmajiat shall share the estate such as are versed In the 
1 three Vedas (and are) pure and self-controlled thus the law is not 
'violated The property of a Brdkmajia shall never be taken by a King 
"this is the settled law but of other damefl on failure of nil the Klrig , n 
"may take ( 135-136) 40 


1 Oh. IX, 165 S Oh. XV H. 4-8 

6 Text 16 

7 Boa Kama Cfc. ISL 188, IN 


1 Tilt. BTL6 6 
4. Baoy INS 1 7 ahova 
0 Dlu B H. 0. 143 
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t CoIebrooIce II 

YAjflavalkya 
Verses 1SB-1S6 


S'ulapanI [ 

Now the Author mentions the distribution of the property of one 
without a son 

Yajnavalkya, Verses i35 - i36 

Aputraysa, ‘ Of one without an issue,’ dying, among ‘ the wife ’ and 
the rest, in the absence of the one preceding, the one succeeding, 
becomes (the heir) So Vishnu 1 * 3 “ The wealth of one without a male 
“ issue goes to his wife, m her absence to the daughter, m her 
“ absence to the mother, m her absence to the father, in his absence 
“ to the brother ” and so on This moreover is applicable to those 
who are equal So Brhaspati® “ Although the Sakulyas, the father, 
“ the mother, and the uterine brothers exist, of one who has died without 
“ issue, the wife is entitled to take the estate ” This right of the wife 
even when the brothers exist, has reference, however, to the wife endowed 
with eminent good qualities And the quality consists mthe ( performance 
of the ) iraddha, maintaining ( unsullied ) the bed and suoh other vows 
So (says) Vrddha Manu “The widow of a childless man, keeping 
“ unsullied her husband’s bed, and persevering m religious observances, 
“ shall herself present his funeral oblation and obtain the entirety of his 
“ estate ” In this manner also “ Of one who has died without isbub, the 
“ property goes to the brothers, m their absence the parents shall take , or 
“ the senior wife, ” this text of Paithinasi, has reference to a wife who is 
devoid of qualities and who is guilty of adultery The text of Sankha 8 
viz " They should make provision for the maintenance of his wives till 
“.his death, provided they preserve unsullied the bed of their lord They 
“ may, however, cut off in tbe case of those who behave-otherwise, ” should 
also he taken as applicable ( in this manner also) to this subject 

“In the absence of the sons, however, the daughter as Bhe is equally 
“regarded as in the line the son, aBwell as the daughter, both are effective 
“m perpetuating the lineage,” this text of Narada 4 has a reference to the 
Puli ikdpuira So Brhaspati 5 * * “ Equal in caste (to her father) and married to 
“ an equal, virtuous and submissive Whether (she was) appointed or 
“ not appointed as a son, the daughter shall take the father’s property ” 

1 Ch X VU 4-8 Vijnaneivai a citeB this as the text of Bihadvt§fn\u 

seep 1067, 11 8-11 (above) 2 Ch XXV 48 i 

3 In the M\tal$hara this text has been cited as of Narada see above p 1068, 
11 9-15 and Narada XIH 26 

4 Beo Narada XTTT V 50 where the reading is gHtHW-MOWd. It skonld be 

noted, however, that this text occurs in the Smrti of Narada in the chapter m 

which in an earlier stage ( Verse 2 ) the order of heirs given is, sons, mother, 

daughters, in thoir absence, their sons Sulapam take 3 it as having a reference to 

tho Putnhaputra 5 Oh XXV 57 
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Tha meaning Is, whstber aha was Intended to ba made an kppolntod 
danghtor or not. 

H, n>e parent*, and broth ir* likewise” — (In this) tbe right of th* 
parent* when the brother* exist I* In regard to th* property acquired by 
th* father grandfather &c. For what wa* acquired without detriment to 5 
inch aao**tral aatnte, eren when the parent* wist, *uch property belong* 
to the broth *r*. As *ay* Devaia ** Th*r*aft«r the property of a sonlee* 
man, th* utarloe brother* *hall dlvlds or ev*n the daughter* equal ( In 
oast* ) or If he be living the father also " Among than i r th* 
wife and the reat, In the abwnoe of the one prior to the on* next In order 10 

Gon* to heaven tU. daad. ( 135-156 ) 

(Calebrook* Sect. VUI ) 

[ On 1 succession to tile Property of a Hermit or an a*cetio ] 

( 1 ) It ha* been declared that «on» and grancUon* 1 also take the 
and that on fadare of them, the widow and other* (tmcceed) ^ 

1 This la an ararptlonal rale itstsd specially to be applicable in the case of 
hermits ka *e* Otjraj Puri n Aeknibtr Pvri 1C All at p 196 Mayn# on El min 
Law | HOC Wort and Bohler’s Ellada Law p. Ml In Tkt Collator f Dmnt 
▼1 Jmfal Clmytdtr Outturn SB OaL C08 am application *u made far Uttar* of 
administration to th* oatato of a deceased disciple It wa* oppoaed by the 
Oo Doctor of Laoca oc behalf of Government. Bet tbe report doe* not glv* ths 
ground* of tb* opposition nor dooa It glv# any detail*. Tbo High Oonrt ( Maclean 
0 J and Baoerjee J ) eonflrtnsd the order granting tbe Letter* a* prsynd for 
On thi* passage Mr J 0 Ghoae obeerraa at p 68 ( Jnd Ed. ) u With all retpeot 
to tha learned Jedgo* It ibocld be observed, that ecoonllag to Hindu Law the 
ordinary ease of saoeeaaloc should apply to that strange Individual the married 
aaeetk Indaed, according to an dent law awetlcs who have resumed worldly 
way*, ara »1sto# of tho Kiag and their pro party In strtot&eaa belong* to him 
(citing A erode. ) The report doe* not give good^groand for the** observation* 
nor it is sabsnitWd, are tbe obaervatlou justifiable on the gaoerml cn* tomary law 
prevailing among th* hermit eaot* taoh as th* bnixagli goaavis to. Be* aiao 
CAiajwfw v* Dta«« £9 All 109 at p 1C1 

t Mr Oolebrooke add* after grandson In braolmt, ( ‘’or groat-grandsoas” ) 
relying npoo lUlamhhatph w ho saggesta the lnelulon of great- gr*n dsoe* on tha 
strength of the conjunction CAa, ‘also Upon thia translation it haa bean observed 
at p J"8 of 13 M. L A. Bbtyth Rtm ®a/A v* Lkrnfoi Uftr Sirtgk a This lnoor 
permtlou of tha word* cr great-gran daoa* In the text of the Hltlkfharl show* 
that tbe translator ( whoso authority is of the highest order ) considered ttmt ilk 
inclusion of tbo groat- grandson, among lmmaliaU heir* was the approved 
doctrine *f the leier clas* of the expositora of tb« law of Denar#*, " 

61 



1X08 Mltakshara — Hen s to Hci nuts etc (“Colebrooke II viii 2-4 

u ' I YAjiiavaU ya 

L Verse J37 

-The Authoi now piopounds an exception to lioth these 

Yajhavalkya, Verse 137 

' Of a hermit,' of an ascetic, and of a life-long celibatist, the heirs to the 
property are, m their order, the preceptor, the virtuous 1 pupil, the spiritual 
5 brother and associate m holiness. 

( 2 ) Mltakshara — Wanaprasthasya, or a hermit, yatel), of an ascetic, 2 
an'd brahmacharinascha, and of a hfc-long celibatist , kramena, in then order, 
' i e in the inverse 3 order, achai yah 1 , the pi eccptor , sachchbishyah, a vn tuous 
pupil, dharmabhratraikatirthi cha, and a spin had Inothei and associate in 
10 holiness also, aie successois rikhthasya, to the piopohj , ? e o£ the wealth. 

(3) The Life-long celibatist must be a professed 5 or perpetual one, 
of a temporary student, howevei , the mother and the other heirs 
alone take And the preoeptoi is declared to be the heir to a 
professed student as an exception 6 { 4 1 A virtuous pupil, however, 

lo takes the property of a yah oi ascetic Sachchhishyah, a vn tuous pupil. 


1 Tho condition of being \irtuous is n general requisite for n pupil The 
proceptor and tbe spiritual brother become successors only if thoy nro virtuous, 
and so the qualifying clause bns been placed m the middlo ( sco Suboihxm p 74 ) 
and so Yi]fianesvara observes furthor on tint evon a precoptor, if ill-conduoted 
does not become entitled to a share 

. 2 The terms ‘ hormit and ! ascetic ’ are sovorally used for tho two words 

‘ Yanaprastha ' and ‘ Sannyasi ’ which indicate two distinct ordors 

3 See Balambhatti p 244 

4 , For the full significance of this term and its distinction from tho 
, other terms of similar import see Ywjfi I 34 and 35 and Hanu, Oh XI 140-145 
( see note 3 on p 1102 above ) 

' 5 t e NanJithika as distinguished from the Ujmhirtana 

It is derived as q<ur 3T?lwr REW ( ) 

A perpeptual religious student who continues n ith his spiritual procoptor 
even after the prescribed period, and vows life-long abstinence and c limits 
•See Ya]fiavalkya I 40 -pp 140-141 abo\o m Part I 

An Upakurvana is only a temporary student He is in a state of pupilago 
/ or a limited time, wishing to piss on into tho stato of a householder ( yrhmtha) 

6 t e to tbe claim of inheritance of the mother and otbqr heirs (.see 
Bubodhlni p T4 1 32 Bljambhatfi p 244 1. 24 ). 
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agim, a one wbo u am Inona In receiving 1 * * * lessons in theology 1 in 
retaining the tame, and in practising its ordinances hor a person 
whose conduct is bad u unworth} of tl>e inheritance were he even the 
preceptor or any like other (5) A spiritual l>rotl>er nud asfocnte in 
holiness takes the property of a Tsniprsilha, hrmvt Dhannabhnta, a u 
tpinhvil brother a one who is engaged 1 as a brotherly companion 
Ekafirthi, an a«oa ale m fu hnr is one api*ertaining to the same hermi 
trige One who a 'a spiritual brotlier and also apj^rtmns to the ome 
hermitage it p a spiritual brother and as oaatc in Itohnemy 

(6) In* the absence of tlwie tin? preceptor ami the rest* an 
associate in holiness alone takes even tl tough sons ami oilier (uatoral ) 
hem exist. 


( 7 ) Indeed by the text of Vangs' n But those who have 
An oWoeUon. ** ent<T ^ hi o another or ler receive no sliare 

there a not e\en ths right of inheritance of those 15' 
who lave entered Into anotlier order , bow can there lx a partition 
of their property ? Nor has a professed student a nght to bn own 
acquired wealth for the acceptance of donatams ami other means of 
acquisition are forbidden to him And since G seisms 7 ordama tliat 
A mendicant shall have no board there is no jxrniMllty of the self JO 
acquired wealth in the case of a mend mint a1s<v 


I Mr Ctolebroolu* trim la to, who It ni Idotmt In l] *tndy of tbrok>py 
kf The original specifics thren distinct at get I tin- stady rla. of ('frets / 
listening to t]m Jortorrf or nr firing the b-«fom ( ) dAeraps — retaining tLrrn 
«ad (3 ) r*tsrfisjunAfAa»f — i cacti lug Its enCnwct intslligenth' 

1 The original U J*\Tpq -idJiyatmn » that ehl li addirswa llv ]f to tba 
soolf. Philosophy That portloa of rrllgioa study which refer* to the iloJr of 
Philosophy 

8 it. rrbo has taken a row or a overtaking 5 and who has Letn aeoeptod as 
• brother ( aw Bnbodhlnl p. 6LC IU]unlhaql p *15 1 ) 

■I To the enquiry as to who shcmU bo the bclr to the property of a D rthmt- 
cJtmri, I ni *»J l MyrarlAa In the absence of the belrt named abort tbo Vathor 

has mentioned the FLtHrik 1 u »n associate In boll nets ” (See Sabodhinl p. 03 L ) 

6 CtlYIL 6* 

i IfiTi-s he cannot ehlm anything u hli self-acqnlilUoa The etpre-f. 
•Ion In tbe Mliik*haH ( p. 87 L 19 ) If WS^WhVsi ^wj^Im^hUatiewiamUah, 

J Oh.mil 



1110 Mitakshara, Vira —A hmml may have jr> apart y [" y^^avall y a ' VIT ' ^ 

L Verse 1 ¥7 


10 


( 8 ) The answei is . As for the Vdnaprastha , a hermit may have 
property, under the text 1 “ He ( a hermit ?. e , 
“ V&naprastha ) may make a hoard of propeity suffi- 
cient for a day, a month, six months 01 a year, and in the month of 
“Asviu he should abandon what has been collected,” he certainly may 
have pioperty The yah or, ‘ascetic’, too, under 
the text 2 “ Or he should wear clothes to covei his 
“ pi ivy parts , and he may also take the requisites for his austerities, 3 
“ as also sandals”, may possess clothes, books and other requisites 
The professed student also can have clothes and other pioperty for 
his bodily sustenance (9) And it was theiefoie pioper to explain the 
distribution of such (property) 


The Answer 


# Page 98 


Viramltrodaya 

After mentioning the successors to the property of a householder, 
15 the Author mentions those of hermit etc 

Yajnavalkya, Verse 137 

Under the text 1 “ one should amass v ealth, and the wealth thus 
“amassed, one should give over m the month of Asvin”, the property 
which a vanapiastha, ‘hermit’, possesses, and under the text 2 “one may 
2ft “take the requisites for the yoga practises, as also sandals”, the property 
of a yah, ‘an ascetic’, and the pioperty of a BrahmacMn, ‘a celibate 
student’, such as clothes and such other things for covering (the body), 
the sharers of that are respectively the dchdrya, ‘preceptor’, and the rest 
i e in the absence of the prior, the next one etc in order 

25 Achdryo, ‘the preceptor’, sachchhishyah, ‘a virtuous pupil’, t c a 

pupil capable of listening attentively and assimilating the knowledge 
of the soul, ekahrthf, ‘a co-student’, one who has received his learning 
from the same preceptor, and the same also a brother in religious 
practises, as the preceptor who is equal to a father, was the same 
30 ( for both) (137) 


1 Of Yajnavalkya Prayaschitadhyaya 47 (p 19G 11 15-16) also Mann 

Oh VI 15 * 1 ’ ' 

2 of a Smrti — author not known 

3 1 ogasambharabhedah — the different articles required for practising Yoga 
i e the works treating of the same ( See Subodhim p 76 1 G Balambhatti p 
245 1 15) 
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YSjiiavaikya, Verso 137 

DhnrmnhhnUl, a spiritual brother as aloo cbiftrlhi an associate In 
bollxMu — that It la ft knrmadhOraya oompoqni Ekatfrthl aa associate 
la halLneaa l e. oa* who hat a common pmcaptor Ths real la dear (137). 5 

( Coietrooks Sec. IX] 

[ On the union of kmamro after partition k 
{ 1 ) The Author next 1 propound* an exception to tbe rule that 
the wife and certain other heir* succeed to the estate of ooe who 
depart* for heaven leaving no male mue" 10 

Yajflavalkya, Verse 138 ( 1st, 3rd and 4th quarters ) 

A rr-mrited, however, shall keep the share of ha re-nritrd 1 ( parcener) 
who n deceased or shall deliver 3 to ooe born. 

(2) Hkakfkara. — Effort* which had been divided and which are 
ogam mixed together are termed re- nmted He, to whom *nch 15 
appertain u a miarftyi, a re-vmled parcener (3) Re union,* moreover, 
cannot take place with any person indifferently but only with a father, 
a brother or a paternal uncle a* Brhaspat? declare* He who being 
u once ae periled, dwell* again through affection with hi* father 
“ brother or paternal node a termed re-muted ( 4 ) Tasya Sniurjh^mk, go 
oj sirji a re-umted parcener the *hare or allotment must be given by 


1 Nd ». after laying down the special ml* of saoeeaslon in the csee 
of hermits <ko the Author propounds soothe nils which is also of s special nature 
sod W lKn« ld exception to tbe general course of sac cession given in TftjfisvsQrf* 
H 155 sad 238 (p. 1085 ) 

2, The ooastroction here Is terse tad sUo Involved. 13 m first and the second 
qnsrten tasks In themselves lsdopendent clans**- Bat those again are eeverslly 
eocaected with the two vsrhi datimt and jxkartl in the third quarter which again 
are alternatively connected with tbs two qaolifying srprsed nn i j cUty* and wpteiy 

The translation givan here is ss adopted by Cfclebrooke The MlUkjhori tabw 
the first qcwrter by Itself and tbe 2nd, Srd and 4th quarters together separately 
Bo that, as pat by Vljfilnekvara, the translation would read thus 

( Verse 1*8 1st qmorter ) u Of a re-united, however the re-unlted. 

( 2nd, *rd and 4th quarters ) — “ Of a uterine brother however a uterine, 
shall deliver sa well ss keep the share ( to ) one who is bom or ( of ) ooe who is 
deceased- 

1 Re-union — Hast be proved as a fact. Tberafore according to the IRtlk share 
parties to rs- union must be those who were parties to their full partition and also 
that only father brother and uncle could re-onite Ram N*rm ( a CfmmdJtmrf n 
Pabttr *7 Bom. LB. 144 (P 0 )- 14 Patna 288 BttaU Kwmtr* v* Joftmdr* 
A ell S3 Ch L *71 . 

4 Oh. XXV 7* ( Scored Books, of tbe East VoL TTTTrT- p. Ml ) 
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the surviving re-united pareenei , to a son subsequently born, m the 
case where the widow’s pregnancy was unknown at the time of the 
distribution, 'On failuie of male issue, the re-umted parcener 1 alone 
shall take the inheritance, and not the widow or any other heir 
5 (5) The Author states an exception to the rule that “a re-united 

member shall keep the share of bis re-united parcener” 

Yajnavalkya, Verse 138 ( 2nd quarter) 

Bnt an uterine 2 brother of his uterine brother 

r 

(6) Mitakshara — The expressions “of a re-umted, a re-umted” are 
10 to be (taken as) understood here Hence, the allotment o£an uterine 
re-united brother who is deceased, shall be delivered by the surviving 
uterine re-umted brother to a son born 3 of the re-umted On failuie 
of him, he shall retain it This is the construction as before Thus, if 
there be uterine and non-utenne brothers together, the uterine re- 
15 united brother alone will take the estate of a utenne re-umted 
parcener, and not the non-uterme one, even though re united This, 
thus, is an exception to what has been said before . 

SQlapfini 

< YajHavalkya, Verse 138 1 

20 The re-umted has been described by Brhaspati 4 “ He who being 

“(once) separated dwells again through affection, with his father or brother 
“or paternal uncle, such a one is termed re-umted” SamsrsJitmah, ‘Of the 
re-umted, ’ Buch as the brother &c who is dead, sainsrstln, ‘ the re-umted, ’ 
such a8 the brother &c shall take the property Sodaiasya tu, ‘Of the 
25 utenne brother, however, ’ 1 e ( who was ) re-umted, sodarah, ‘ the uterine- 
brother, * re-umted alone shall take , and not a step-brother If the ‘ 
re-umted die after conception was produced, then upon the birth of the 
child in the womb, his property one should give to him alone also 

1 The singular number 13 indicative of the whole class of re-muted 

parceners 1 < 

2 Colebrooke adds in bracket ( or whole )— bnt the expression in the text is 
rxdarah — meaning he who was born from the same womb The term ‘uterine’ 
may mean the same aB ‘whole’ in those cases where women marry only once 
But it cannot be an universal equivalent, as it is possible for a woman to have 
several sons from different husbands, and such sous although they would be uterine 
brothers or sodarah, will not be ‘ whole ’ brothers 

A utenne brother, though not re-umted, sncceeds to his brother who had sepa- , 
rated and had re-united with the father B\ndra vs Mathura 6 Luck. 450 (F B ) 

3 t e born subsequently to the death of the coparcener, the widow’* 

pregnancy not havmgibeen noticed then , 4 Oh XXV 72 
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1 rf«* / * 

Thb ( ml* m to tb* ) rlsbt of t ht reunited l« ( arpllcabla ) Jn l*ie 
ab«fne* of tbe «n wife fathrr and mother e* aay* llrbiapatl “ If any- 
how d I* or enter tbe fourth order on any aeeoant hi* property will not 
** hU reunited brother not being a *te->-brolher sbnll tnk» hU 
property " (US) a 

( 7 ) Next, in answer tt» an inquiry who fhall take tlie mccesetoii 
when a reunited parcener <lie-n lejrinj; no male i mr and ilwrr rxi*tf 
a half brother reunited, an 1 an uterine I trot her non reunitnt tlie 
Author delivers a reason «he l >th thill lake an 1 dirt le tlte estate 

Yajnavalkya Verse 139 jq 

A dull brother btmf re caSed may take (be ratrorao. bd cot a til] 
brother not re-muted bd one ended ( l / I* f, f/ u- \ t\ t ( j j mrnnry ) 
may obtani tbe property tbocjb no< re ended and not ( ri\-ia rrW/ ) tbe ion 
of a different mother 

Mdakjbara ( 8 )* — Anyodtryib i n»i n- nn /*w/.rr » f a Itrutlier |5 
bom of n nwl wife le*mg u*i^b\i, a rrum/r l ftirmur take* the 
rttate aa anyodiryo dbinim barrt attArr^ but i t ftlatjo rimi r lirrmt 
brethrr I < ch ti i thf j if trf » i n t rr it t it J Tim* In the tr«t* of t)ie 
aCRmniire and ilie negative reawminp reunion lui h*en tliown to 
lr a rea m for a I df tm ther a tnccmioti to the | n j*rty uq 

(9) TIk term not re united n <* n netted’ aho with what 
follow* an 1 hence even oik nlto wa* not reunited maj take the 
wealth or a ( deen ed ) re muted ( relaure ). Win n he 9 ( *o ) the 
Author mv* Sajntqb(alj « n unit ft t f one united Iij the identity 
of tl» womb,* in oilier word* an uterine brother Dy thn it In* been *5 
declared, that relation In t!»e identity of the wotnbi* the foundation 
of the ( right of ) iocce**ion of an uterine brother though not re* 

1 CIj. XI \ -I ThJ Kit a} to admllt f icrrf*] coo lm,-tlo*« 

3 la an Jopr of Ik roU In JfaJtjMnaa r > or ibo nuilm cf ibr 
central }r»al ar AalnI/Jf N Uk* a now looking l*ru way* 

A Upon lhl« pa«<*g» lb# albor of tba Sobodblai rraoark* la Ilk miasar 
• filtur iboogh not r*-oaUcil wUbtb*. family *ball uka * *h\rn at Itw projvrtv ot 
hi* Km and a »n Iboogb «ot r# oqll^ *ball r*e*l»* a atnrn oftbonlaK of bit 
fatlwr from a rr anlKd irtr-*e i aad In »ajiport of ibh roactartra kn rellnnmn 
tba fa up* M«in IX R TLaba lnodaBUnlnto bl wif aa t th-ro b*»lag traat 
formed blnwalf Into a f tu lb« wlfa koiivi a nvdbn K ( P«i p ft JJ •* 

Hat JUlamthtta f^faU» til (at] 3«7 11 1ft- 0) and b» r*f r la ibn md t 
tb# Mlllk barl Itvlf wlj h rnalu \ ( J *3 )lti awn nuanlng cUar br aJdior at 
>ba odtbatbrUl tD<*Bt tba otcrlna brother 

For llayikb* «o laxt pT ^-<7 t Tr pp. 1 U-l** Oharpara . tdltlotj* 



11 1 4 Mitakshara— Ultimate devolution 


C CoIebroohc II tx 10-13 
YdjflavaU ya 
Verse 130 


united m coparcenaiy (10) The teim ‘‘united’’ likewise is connected 
with what follows, and there the term ‘united’ signifies one who is 
‘re united’ (as a coparcenei ) 

Nanyamatrjah, not (he son of a diffei ent mother , this expression must 
5 be interpreted by supplying the affirmative particle eva, ‘alone , under- 
stood i e although le-united, one born of a different mother cannot 
exclusively take the wealth of his re-united parcener 

(11) Thus, by the occunence of the word api, ‘though’, in the 
expression ‘‘though not re united” ( above p 1113 1 10 ), and by the 
10 denial implied m the restrictive affiimation eva, ‘alone’ undeistood in 
the expiession “ one united (by blood, though not by parcenary), and 
“ not the son of a difoent mot ho 1 ’ (above p 1113 II 10-11 ), it is shown 
that the property should he divided and distributed to a whole brother 
not re united, and a half-bi other who is re-united ; [for the reasons of 
15 the right of succession of both subsist at the same time ( and 
independently ) 

( 12 ) This very thing is made cleai by Manu 1 who after premis- 
ing partition among re-umted parceners “ If biethren, once divided 
“and living again together as parceners, make a second partition, etc-*’ 
20 “declares, “should the eldest oi youngest (of seveial brothers) be 
‘‘deprived of his allotment at the distnbution, or should any one of 
“them die, his share shall not lapse But his uterine brothers 2 , and 
“such biothers as were re-united, and also his uterine sisters shall 
“assemble togethei and divide bis share equally ” 

25 (13) Thus, among le-united brothers, if the eldest, the youngest 

* Page 90 or the middlemost,- 1 at the distribution ’-during 

the distribution- (for under the mle of giammar) 
the indeclinable teiminatiou tas denotes any case i e at the time of 
making the distnbution — he dqmved, i e. forfeit, Ins own share, on 
30 account of his enhance into another order, oi by the offence of 
Br&hmicide, oi by any other like cause, oi if he be dead, his shaie shall 
not lapse, but shall be set apait, and not that the re-united paiceners 
shall take exclusively Tins is the meaning 

1 Oh IS 210-212 

2 Oolebrooke translates ‘uterine brothers and sisters ” The expression is 
ladnryah, which may admit of sisters, but these lmrc been again mentioned in tho 
last clause 



MltAksharfi, VlramUroday* — £avh?r?Af»- 


CoUtrooto IL n. iJ 
FdfSawLtyc 
F*m its StS 


1 


1115 


The Author states the appropriation of tbs share so set apart 1 
1 hu uterine brothers ihall divide it dto." That share to set apart, 
hi« uterine brothera t-r those born of the mrae womb- even though 
not reunited, “having assembled together " — ue- even though they 
had gone to a different country, still returning tbenoe and assembling ' 5 
together, they should share it Equally " t e. not bv any measure 
of greater or less shares. Likewise those brothers who are non utenne 
( bat ) re-umted, and also the ntenne sisters, all these should divide 
(and take) equally Having divided equally they should take 
Thu is the clear meaning *10 


Viramitrodsyn 

It has been stated that of one who has departed to heaven with- 
out issue, th successors to the property arc the wife etc. the Author 
mentions an exception to It 

Yfl J naval kya, Versa* iy 8 139 15 

Sajktj-fMi ‘the re-unlted He who being once separated dwells 
again with his father brother or paternal unde, is termed re-united 
thus stated by Bybaspatl* one who has property in re-union should 
take the property of another member re-united who has died without 
a male issue and not the wife etc. of the re-united. 50 

Jdtasya of one born \x one who was in the womb at the time 
of the death of the re-unlted and who was born afterwards to inch a son 
of the re-united one should giro the share 1 e the property* belonging 
to his father 

Of one however with whom the uterine os well as the non-u terlne 55 
brother have re-unlted the wealth of snch a one however the uterine 
re-united brother alone will take and not the nou-cterino re-unlted 
brother Here the reason is that although non re-united a uterine 
brother alone takes the property of one who has died without leaving a 
wife and daughter and not that when they are living a nop utenne 80 
brother Moreover the meaning is that this particular rule is bssed on 
propinquity by relationship even though ft is, not particularised -by a 
state of re-union. 


I See aboro j*fo 1114 L E 

» Oh- XXV 7| 

3 

62 



ills 


Viramltrodaya, Sulapan 


i — An additional share 


PCoIebrooke II IX. 

I Y&jfiavalkya 
L Verses 18S-139 


By the expression a pi cha, 'even moreover’, the Author adds the 
exception to the rule established before by the text of Vaslshtha viz.' 
“When, of an unseparated brother a uterine brother exists, the wife 
“and the rest shall not take the property By the word hi, first used 
5 the Author discriminates the right of the wife etc to take the property, 
by the second use, the right of the re-united paternal uncle etc. to take 
the property, and by the third use, the absence of the right of the non 
separated non-uteri ne brother to succeed to the property. By the use of 
the several chas, ‘ands’, the Author adds the right of the re-united even 
10 if the wife etc be existing, and of the uterine re-umted brother alone 
although a non-uterine re-united brother be living, and although a re- 
united co-parcener be living, the right to the property to be given to the 
son born after re-union ( 138-139 ). 


Sulapani 

15 Yajnavalkya, Verse 139 

A non-uterxne re-umted (brother) shall not take the property of a non- 
uterine ( brother ) 

Asamsrqhtyapi, 1 even though un-reumted ’ a uterine brother alone 
shall take , not, however, a re-umted step-brother Some expound the word 
20 sarjisrqhta, ‘ re-umted,’ as ‘united in the uteruB,’ * a a uterine brother 

In the reading ‘ not a non-uterine shall take the property’ the mean- 
ing is that if he be a non-uterine brother, he shall not take the property 
This 1 is with the object of declaring the right of an un-re-umted uterine 
brother Therefore it is not open to the fault of tautology 
25 After re-umon, if a partition takes place, the share shall be equal, 

as says Manu 2 “ If brethren, once divided and living again together 
"as parceners, make a second partition, there the distribution of shares 
"shall be equal , m such a case a deduction for the eldest does not exist ’’ 

Brhaspatl 2 states a special rule " If among reunited coparceners, 
30 “any one should acquire additional property through learning valour, or 
“other such means , to him an additional share must be given, and the 
"rest shall be equal sharers” ( 139 ) 


1 Note here the difference of opinion between Sulapani and ytjha- 

tielvaia according to whom a non-rcunited uterine, and a re-nnited non-uterine 
brother take together This he does by implying qq’ after ( seep 1114 

1 5 above ) While Sulapani does not imply and takes the expressions excluding 
the non-uterine brother entirely 

2 Oh IX, 210 


3 Oh XXV, 77 . 



1117i 


Ciiebnwtca IL X. i t 1 Mltalqiharfi—iTzc/a^oji/rcim Inheritance 

[ CoWbrook S*cu X. ] 

[Of exclusion from inheritance J. 

(1) \\ liat lm been Raid reipecttng the wccetsiou of tbe ton, 

the widow and other beirf, ai well at the re-united parcener, tbe 
Antbor *ttt« an exception to that 5 

YajuavaUrya Verso 140 

An JmporUnt pcrxcn, one dejnded and bu woe, one Urae, a mad min, 
an Id rot, a blind man, and a peri on iff lid ed writ an innmble doeaje and 
( Like' ) othtra, mint be mamlained. eiclodiny them from any ibire, 

(2) Milalqbara — Ktibajf, an rmyoten/ jxr*on* ts one of the third 10 
gender Patitalj, ont degradetl x i e o Dnlhmlade or a like other Tajja^f, 

hu issue is one born' of an ontcaste Pabpdj lame te one deprived of 
(tbe ate of) bu feet- UnmtUalca^, a mail man, i e one affected bj an) of 
tbe variom aorta of innmty proceeding from air, bile or phlegm, from 
delmmn, or from planetary inflneocei JaJalj an idiot t-e a penon 15 
depnred of the internal 4 faculty, meaning one incapable of dtarlmi 

1 Aiyi. Dole brook* tranalale* u u well u ether* (»lmiUrJydI*piallfled}. 

Whether naturally to or b ewtrallot " CoWb ook* citing Dllam- 
Nir»d* girt* nrtr*l varieties of Impoteocy #c* Oh. XIII 10-13 and 

BXJam. p. 30 

3 0o * widow who I*.** mo a raoharamedan and re-curried, wu held to hero 
forfeited her latornt 1 b tbe btubiad t property I Uta TayarwMM* ri C iaULmd* 
Sirmyy* 41 Med. 1078 ( F B ) 

4 i t of cm who bu not performed ibo rt<juljlt* penance or *xpUU<» 

( Bllunhhattl p JM1 13) 

It ihomld be ol**rrrd (bet eaoh dluUUtj excepting that of being degraded U 
portoial. Each of tbo per ton i i pacified here la mentioned a* being pertocallj 
Incompetent to Inherit, except the degraded In whoa# a** alone It ha* boon I tiled 
that hi* Ineompeteacy extendi to hi* luae See nbeenrationa at pege* “8 -J83 
In £7«*f* n Ckr*ir*lXey+lti 3 Bowl *70 So* alto IUm Ih r» Lmil* 

LmJJ% &*iy* 8 Cab 14t> at p 15 and not*. 

5 The distinction between a madman uamoHji and an Idiot Jmi* U 
nearly tbe fame a* these word* convoy by tbdr import In the lJigllali language* 

An emwaUa or a madman l* on* wboee latelioet hat become completely orer 
powered by *©mo external force or inflaceeo which baa eatabflibod abac la to fway 
wrer hi* facroltle* Soch a man hu no laterral of tan 1 1 y at all while a jud* or 

an Idiot la not asolatoly Intane bat be la on* who Lai bocotoc to dull In 
Intellect aa not to be abVj to discriminate thing* whloh are advantageous to him 
from thing* which are of no adraatago at all ( Sec Di}amhha}fl p. # fiO 1 14). 

Jnaaalty aeed not be coaguilUL JfmUnmnl jt V$tmmmal 43 Mad 4&d 
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Mitakshara — The causes 


[ Colebrooke II X 2-3 
Ydjflavalkya 
Verse 140 


natmg right from wrong Andhah, a blind man? i e destitute of the 
visual organ. Achikitsyarogah, 2 afflicted with an incurable disease, i e. 
affected by an irremediable distempei such as maiasmus and the like 
(3) Under the expiession “Like otheis ” Adya, are compre- 
hended one who has entered 3 into another order, an enemy 4 to his 

1 The bhndneas referred to here means the blindness which is congenital 
See Balambhatti p 250 11 15-1G and the judgment of Westropp 0 J m Morarji 
Qokuldas vs Parvatibai 1 Bom 177, where the opinions of Saslris recorded in 
West and Buhler’s Hindu Law on the subject are examined, as also the original 
texts in the Mxtdkshara and the Mayukha 

Bo deafness must be congenital SmntnbaivB Gancsh 51 Bom 50 and it must 
be shown to be incurable 

And dumbness if congenital will exclude Bharmappa vs Vijjangauda 4GBom 

455' 

But see Mt Dili aj Kuari va Rtkeshear Ram 13 Pat 712 congenital Blindness 
does not exclude The rule has become obsolete Surayya vs Bubharama 43 MacL 4 

2 AchUtsyaroga — chhlsa is the treatment of a disease after determining 
its cause &c 

Leprosy, \thich is not congenital, does not dobnr the vesting of the birth" 
right and therefore when a leper is the role surviving member of a joint family 
the property shall vest in him absolutely, so that on lus death it will go to his 
heirs and not as a revertor to the heirs of the last competent holder Moot Chand 
Il'Chahta Ben ( 1937 ) All 825 ( F B ) 

Leprosy, however, to exclude must be of the samous or ulcerous and not of the 
anroathetic typo Km ah Charam vs Asbutosh Nandi 50 Cal 604, 51 L A 177 at 
pp 178 - — 180 and must be considered to be incurable Kaym ohana vs Subbnraya 38 
Mad 250 and m Vithaldas vs Vadilal 38 Bom L B. 257 it was held that non- 
congemtal leprosy does not disentitle one to be a coparcener, nor does he lose hifl 
right in the Coparcenary property 

3 The expression in the original is simply Airamantargata - which literollj 
means, “ one who has entered into anolhei order” An Ahama is a stage or period 
in the hfe of a man, and these have been laid down as four tnz ( 1 ) B> ahma- 
chaiya or the celibate hfe — the life of a student , ( 2 ) Garhasthya or Grhastha- 
bifima, the life a house holder, ( 3 ) V anapi aslha, the life of an anchorite or hermit, 
and (4 ) Saunya so, the life of absolute renunciation Mr Oolebrooko translates 
as, <r ono who has entered into an order of devotion ”, but in the note the 
expression used by him is “ another order and in the explanation is added — 
u Into one of devotion ” He mentions further on as orders of devotion, the 
Brahmacharya, V anujrrastha, and Sannyasa It would apppear, however, from the 
expression used by V ijrianeivara that the exclusion would apply os soon as a 
change from one order into another took place (See also Balambhatti p 250 1 18) 

, 4 An enemy to bis father — the ' enmity to father ’ referred to here would 
appear to consist both of an active commission of an act of hostility, as well ad in 
* 1 - - ( Canid, on next page ) ' 
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Cotabcooka II x. 8 “1 Mltfikgbarfi — HatHle to th* father 

Y i J 

father, a, sinner in an 1 inferior degree, and a person deaf dnmb or' 
wanting in an organ. Thus, says Vuj^ha 3 w They who have 
“ entered Into another order are debarred from sliaret. By Narad*’ 
also (has it been declared): u An enemy to bu father an outcasts, an 
u impotent person, and one who is a sinner in an inferior degree, take 
u no shares of the inheritance even though they be Aura&a* ( tons) 
“whence then (could) the Kthetrojas” Mann 5 lit* wise ordains ‘Impotent 

( Could from, tail pagi ) 

tha ornlulon ot tha MCTiurr dotlq cnjolnad open a W toward* hi* father 
Amiay* In hi* eocnaentarj on thi* r*r*o of \ ar*d* ( XUI 1 ) older re* fryf 
^ n 1 $t* i i 

Tr “ H* who hates hi* father U an enemy to hi* father Hatred or 
enmity cocuirU In tha desire to kill the father or to do il roller act*, a* also the 
abwraea of a dwlra to cflar oblation* ot water Lt to him after hU death " 

Dr Jolly obaemw on thl* pitta g? a* follow*, ( Sacred Book* of thi East Vo) 
XXX LL p IW N tl> 

“Tha Ooramentator* are at rarUnea as to the precise meaning of the terra 
hoatUe to hi* father Tiro* the Sara *rrrfin kart dwlirti It to denote one who 
forg*U hlmaelf *o far a* to aay Ha ll not my fathar The DQy*lr*auua1lgr«l« 
aay* It mean* ooa who boats hi* father Aeoordlng the Jffamatbn and the 
Rtlmtsn it mean* one who attain pta hi* father** life or commit* other hostile 
act* against him, and who fall* to offer the tutoraary formal obktUxa* to his 
father after his death r Bee Oolebrooke a Digest V 4 330 ( 

1 A jMfttlbih ifWn^Tr Cokhrook© traiwktq thl* word In two different 

way* In g 3 ria. as a * Inner In an inferior degree and a* addle tod to rice 
Tha lecond translation ha* been subjected to comment at Alb ba bod In Del Sm^A 
t* iftuonmat DiM 33 Ah 165-168 where the Jeoraad jadgo* -questioned the 
oorreetaesa of the reading Ihelf and raferenoe wu made to Hr J 0 

Gboaa'a Hindu Law p. 330 where other reading* are giren Wrtwftw would 
appear to ba a better reading and ho* been glean In the A’*' - * tin Smjti edited br 
Dr Jolly 

It ibonld be noticed that the commentator on A a rad* XtTL 31 aotlee* 
STUSt and explain* It a* i'TVHsAs: l 

2 Oh XVII. 63 | 3 Oh. nn 1 

4 Oolobrooke transkta* — Amrata u legitimate and Kfbtraj* — “ u ton* 
of tha wife by on appointed "Klnimvx. The taro term* ham bean explain ad by 
r /fUaalZy* and VTfftMmbsrm while treatlnf of **raral kinds of sou ( *ea p 
1046 Ac. ) Tram a consideration of the law a* stated there it would be mor* 
eonrenient to n*e the original term* rather than their English inuuktkm* 

6 Oh. IX. 101 , 



1120 Mltakshara — •Disqualification only temporary ynjfmvalkya * X ' 

L, Verse 140 

“persons and outcastes are excluded from a share 1 , and so are persons 
“born blind and deaf, as well as mad men, idiots, the dumb, and those 
“who have lost an organ 2 .” 

(4) Nmndt lyclh, ‘those who have lost an organ’ — any person, 
5 from whom (the use of) an organ has disappeared on account of 

disease or other cause, is said to have lost that organ 

(5) These persons — the impotent and the rest — are excluded 
from a share They do not participate in the heutage They must 
be supported by an allowance of food and raiment only. And if 

10 they are not maintained, the penalty of degradation is incuried. For 
Mann 3 says “ But it is fit, that a wise man should give all of tnem 
“food and raiment without stmt, to the best of his power for he, who 
“gives it not, shall be deemed an outcaste.” ‘Without stint’ signifies 
‘for life’ 

15 (6) They are debarred of their shares only if their disqualification 

arose before 4 the division of the property , but not one who had already 
been separated. (7) (And) if the defect be removed by medicaments 5 or 
other means, even though at a period subsequent to partition, the right 
of participation takes effect, by parity of reasoning with the rule ( in 

20 the text 6 ) . “ When the sons have been separated, a son who is (after- 
“ wards ) born of a woman equal in class, shares the distribution. ” 

1 The original is Anamla “without a share” — this may moan a share 
on partition or from inheritance 

2 Ninndnya — Colebrooke translates * thoso who have lost a sonso 
(or a limb)’, — see however, Vijnanclvaui’s explanation m the next paragraph 

3 Oh IS 202 Balanbhatta observes by reference to the texts of Devala 
and Baudhayana that although these writers except ‘an ontensto and his offspring’ 
from those entitled to maintenance, still the exception applies to those offences 
only which are inexpiable, and not to those with reference to which expiation is 
possible See BalambhatU p 260 11 29-35 and p 251 11 1-2 

4 to excepting those who were disqualified for natural defects BalambhatU 
p 251 1 2 

The right of a member is only under suspense during the disability 

5 See Jaimini VI 1 41 amffira flgqf p 308 

0 Xajn II 122 ( 1 ) See above p 1022 11 15-10, 



X.8 “I Mltaksharo Vlramlt rodaya, tali l a. — (kdatlf*. 1 121 

/<rw l w J 

('8) In spedang of an on toast c and the rest, tiw masculine gender 
it not here ased* rcstrtctivdy And iwn» it mast be understood that 
the wife the daughter, the inotlicr or any other ( female ), being 
duqnaliGed for any of the defect! which have been tpeaiied is like- 
wise excluded from participation. 5 

M ram I trod ay a 

The Author mention* an exception at «omo place*, to the right of 
tbe »on wife and the re united to take property 

Yijnavalkys N eric 140 

By the nic of the word alha and »o ii Included one deaf from 10 
the time of birth By tbe uie of tbe word ddya, and like others arc 
included the dumb tbe cncmlcal to tbe father and lfko other* ride 
the text of Mino* Excluded from a *hare ore the Impotent and the 
‘degraded, and «o are pexioni born blind and deaf; a* well ns mad men 
“Idiot* the dumb and those who hare* loft an organ and also ride 15 
the text of NSrada* ri An enemy of hi* father an out-caste an 
' impotent perion and one who la a tinner In an inferior degree these 
‘eren though they be the A nr as a (*on*) do not get a iharej whence 
“shall the Knhelrajas V 

TajjaJj 'born of him ix bom of the degraded PanguJi *lamo , 20 

ix depnxtd of the use of bl* feet. Jadah Idiot ix haring tweak 
Intellectual perception. (140) 

&)lap£nl 

YfiJriaralkja, Verse 140 

Tqjjah, his bn* u t begotten by the out degraded jodafc, 1 an 25 
Idiot a dullard ono not enthusiastic In the performance of a religions 
duty Awfto, blind u * congenitally blind. From the text of Mann* 
tIx. Born deaf mute* also there U no room for a dispute 

These L e. the Impotent and the rest, should be maintained for their 
llfe-lirae with subelstence and oorerlng (being offered to them). They are 30 
not entitled to a share ( 140 X 


1 ItirakfftU* Li hej been wed without so y tpeeUl ilgnlflcmoe 

Thet U to esy Incapacity atUcbee to all penom alike without regard to hi, 
Clu IX. 201 3 MrimlnjaL 4 0b. XIII *1 

ft Mark tbe differ coco In the angle of rlrlcm of tbe Author of tbe ATuSkikwr* 
and AiUjmfl For while tbe \{iulfk*r4 takoe a practical riew of It u one wbo 
b Incapable of dbarbaloating right from wrong, takoe u tbe test of a 

W* the want of a desire for religioae performance. 



1122 - Mitakshara — Then sons fCoIebrooke II x. 9-13 

I Ydjflavalkya 
L Verse 141 (1-2) 

(9) The exclusion from a share of the impotent and others 1 
seemibg to imply the exclusion of their sons also, the Author 
observes thus 

r Yajnvalkya, Verse 341 (1) 

- The Aurasa and Kshetra]a sons, however, of these, if free from defects 

are entitled to allotments 

(10) Mitakshara — Etesham, of these , ic of the impotent and others, 
the Aurasa or K§heiraja sons, nirdoshah, if fee from defects, t c which 
should bar their participation, such as impotency and the like, bhaga- 

'10 hannah, are eiititled to allotments , i e become i lghtful partakers of shares. 

(11) 'Of these, an impotent man is likely to have a Kshetiaja son, the 
othei a may have the Aw asa sons even. The specific mention of the 
Aw asa and the Kshetraja sons is intended to exclude 2 other kinds 
r of sons 
* Page 100 

15 (12) The Author delivers a special lule concerning the daughters 

of the impotent and other disqualified persons 

Yajnavalkya, Verse 141 ( 2 ) 

The daughters likewise, of these, must be maintained 3 until they are 
wedded to 4 their husbands 

20 (13) Mitakshara : — Esham, of these , i e. of the impotent and others, 

Sutalj, the daughters , % e the female issue, until they are initiated by 

1, » e the impotent and others enumerated above m II 140 at p 1117 11 7-9 

I 

2 t e along with their disqualified parents Balombhatta adds ( p 261 1 23 ) 
“ A putnka also gets a share as being equal to on aurasa ”, and she too has 
been^ included in the word Aurasa ” see note farther on Yajn II 142 and the 

, observations of Ohandavarkar J in Gat\yt{ vs Chandi abhagabai 152 Bom 275 at 
pages 282-283 and notes 

3 Mcnnlenance — includes residence,, food and raiment Charandas vs Nagulxu 
31 Bom L R 1126 

4 — Oolebrooke translates, “ Until they are provided with ^hus- 
bands ” The Buffix gpf. Tlse d. with the root fr means-“join to” or “consigned to” e g 

' A married daughter will not be entitled to claim maintenance after her 
marriage She must seek hohmaintenanco from her husband’s family. See Bat 
Mangal vs Bax Bukhmxnx 23 Bom^29I_at p, 296 r 
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IdfsowM-f* I 

Vrrtn ttt-143 J 

marriage, so long mail they be supported Under the suggestion 
of the word fha, likewise the expenses 1 of their nuptials must he 
also defrayed 


dQlapanl 

\nJ3avalhya, \erso 141 5 

of these as may bo possible ABrualA tho Aum*i and th* 
KqhHraja toai should bo mad* tho partakers of the shares of their 
lathers. Their daughters also so long as thoy bare not been given away 
Id cnarrlfiRs should be maintalnod ( 111 X 


(14) The Author -adds ft distinct role respecting the wives of 10 
disqualified persons 

yajfiavalkyu, Verse 142 

The loalets 1 wives likewise of ibese condodmg themselves aright, 
most be supported^ but seeb as are rn chide 1 ihodd be expelled and so 
indeed those who are perverse. 15 

(15) BltUkfhsra. — Efbim, of there i-t of the impotent and others 
■putrid? the soilless wives, ssdbavrttayslj conducting themrei res artjht 

1 Tbs original expression U Sa**lMrytiek% rtrrrsta i « ibcaVl bare ths 
ceremonies performed with reference to them Ibese ceremonies have been 
enumerated by 1 tjZarmUy* in Aelridby ya in verst* 10-1J pp. 3,1-11 above 
and u regard* women be add* a special role 1 1 1 ( ) that — These riU» ( >r« 
performtd ) silently for women their mirris-o however (U performed) with 
Msntrm text*. Boe also Hana 1L 0-0.1 *t IL 00-07 for tbo txvuUrm? lor women 

1 OolobrooVe Tr ‘ehlWlen bat the expression Id la;2.U jtivt Ajvlr* 
oodnotlWPVl Amjedy s 

Discussing this text among others Ohandavarkar J has held that u the 
widow of s disqualified psr+om Is pot sxeladod from Inheritance roorely by her 
husband s disqualification whether she claims u heir to a deceased person thronjh 
her husband or otherwise If she Is herself freo from any of the defects which 
exclude from Inheritance,” Gnmym va C/bnsdmlA^yoSaJ 3 Bom at 5 

3 Brother in law is boand to main tale a deceased brother s widow if father s 
eelf -acquired property deecends to him. / l A ifl rs -Saw/ntf -1 Look. 401 ( F B ) 

4 If she lives in odmllory and persists la It, a wife is not entitled to main 
ten once. DiU Strmn Skuhd vs Da»Uta 30 AIL **3 1 

Bat where a wife Is foand to havt lapsed, bat to have ohangod her way* 
snbeeqoently she was girsa a starving allowanoa, St UjwMsim vs AsaUeatAorjo 
30 hied 6M 

63 



il24 Mltakshara, Vifanutrodaya, Sulapanl 'If chaste ** 15 

L Verses 141-142 

t e li they are conect m their conduct, bhartawyah, must be supported, 
or maintained Wyabhichannyah, the unchaste^ howevei, nirwasyah, should 
be expelled , pratikulastathaiva cba, and so indeed those who are perverse , 
i e they deserve to be expelled But they must be suppoited, pro* 
5 vided they be not unchaste For, (it is) not that even a maintenance 
must not be given solely on account o£ perverseness 


Viramitrodaya 

The impotent and the test being declared to be not entitled to a 
share, the incapacity of their sons also may follow, as also (might follow) 
10 the non-necessity for the maintenance of their daughter, wife etc 
The Author refutes that 

Yajnavalkya, Verses 141, 142 

Teshdm, ‘Of those’, 1 c of the impotent and the rest, KshctrajdJi, the 
* Kshetraja sons’, and also the Aurasa sons of the impotent and the rest, 
15 if they are free from the defect of impotency and the like, become 
‘entitled to a share’, bhdgaharinah 

Etjhdm, ‘Of these’, 1 e of the impotent and the rest, the Kshdrajah, 
and of others than the impotent, the daughters, as long as they have 
not been joined to their husbands, 1 e made over to a bridegroom, so 
20 long should they be ‘maintained’ very properly i,c similarly like one’s 
own daughters. 

E§hdm, ‘Of these’, 1 c of the impotent and the rest, Yoshitascha, 
‘the wives also’, who had been married by reason of the impotency not 
having been determined, Sadhuvi ttayah, ‘conducting themselves aright', 
25 1 c. if well behaved, then bhcn tavydh, ‘should be maintained ’ 

Vyabhiclidrinyali, ‘the unchaste’, as also those who are extremely 
pratikuld ‘perverse’, nu-vdsyah, ‘should be expelled,’ 1 c should be 
driven out of the home By the first cha, ‘and’, is added by inclusion 
that ‘they should have the sacrament performed for them’, and by the 
30 second, ‘those who indulge m drinking liquor,’ etc By the use of the 
word eva, ‘also’, the Author excludes the right of maintenance (141-142). 


Sulapanl 

Yajnavalkya, Verse 142 

Their sonless ( wives ) etc The meaning is clear (142) 


1 
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[ Cotabrook* Sac JC1 ] 

[ On the teparate property of a woman ] 

U) J After briefly propounding the divmoo of wealth left by the 

1 From brr* begtns the Uv regarding a woman < property Hie author 
of the lUtikfhari doe* not appear to be Inclined to lay down any particular limit 
to the word UndJxtm He hoi distinctly laid down farther on that th* term 
ctnclAaaa 1* to be aadentood accord! g to its literal moaning and no technical 
significance ha* amy scop* Hie introductory remarks ora Tory significant, Tha 
author cti that after haring briefly described the division of wealth left by tha 
paresis generally and after haring dweribad the deralnUon of wealth of a male 
the sage YijfiiTaJkya propound* the devolution of wealth obtained by a female 
Taking thi* ai It stand* and reading it in oo on action with the special remarks 
of Yi)ftttie±Tara a boat tha meaning of the term tirtdiata, it would appear that 
according to Mm all property acquired by a woman waa to be regarded aa her 
tin dim and this would appear to be m agreement with the general »«n»e in 
which that term Is understood in ‘Western India, or more particularly in the 
Bombay Presidency 8ae obearratiens of West J in BkagiriMint re Ka*M*jiraw 
11 Bom. J8B (F B )afc p also BKatinr TnmbaL O Mtbndto 0 Bom. H 0 
B-(OOJ)laiplB and the obssmtion* of Oaody J in Gaadh J / ayoat sf t* 
Bal Jadah 24 Born. 102 alpp 104-200 The application of the principle of -Stars 
dscuas to question* about the tandAsao ha* worked strange results For wherwu 
there may bo good authority in Bongol and the allied pnrrinces for the proposit- 
ion that a woman I* Incapable of aeqnlri g enr property' there Is equally good 
authority foT the proposition that winterer a woman acquires Is her sfredAeas' 7 
end at lant in the Bombay Presidency not only that there would be nothing 
strange or new in such a proposition but any other statement of the law would be 
receired with surprise By a strange combination of circumstamoe* howerer the 
doctrine that a woman as a rule takes a limited estate n_ only dttnai* stwata 
ha* come to be engrafted upon tbs general law of this Presidency and this on 
account of the merest aocident that cases first went in appeal to the Friry Ooanoil 
either from Beagal or Madras, the appeals from Bombay being of a eomparotirely 
later date The Board in England hod before them questions wherein the mean 
Ing sod slgrdflcanca of passages from the i/tiaijhrra had to be discussed, and the 
oonchuk** ones drawn wrrs engrafted upon decisions and esses in other parts 
of Indis without much regard to the accepted sense of the people of that parti 
color province, It would thus appear that the principle of -Stare tfseuu has no 
application in oases of this nature inas much as there hare been no mm* as soch to 
gire scope for the application of that doctrlno The moat reoent ins tan oca of the 
strange results of this gsneral Interpretation of the tents for all the Pro vine ea 
will b# loand in the language of the judgment of Dtri ifai^al Prami Susy A « 
HcrAwhr Pnrnd Slxfh 34 All. 834 ( PO )aud Sk*4 Shx&Lsr Lai rs Dm -S«A<n 25 
AIL 4 dd-10 LA- ml Skso Pariai j Baiadar St»fh T* JlUiabad Bath °5 All 
4 6-30 L A- 309 



Colebrooke II XI 1-2 
Y&jfiavalkya 
Verse US 

husband and wife ( m the text 1 ) “ The sons should divide (equally 

“both the assets and the debts) of the parents &c.,” the distribut- 
ion of a man’s goods has been described at large Ihe Author, now 

intending to explain fully the distubution of a woman’s property, 
5 begins by setting foi th the nature of it 

Yajnavalkya,, Verse 143 

What was given (to a woman) by the father, the mother, the husband 
or a brother, or 2 was received by her at the nuptial fire, as 3 also 
that which was presented to hei on her husband’s marriage to another wife 
10 oi any other, is denominated ( stiidhana ) a “ woman’s propeity.” 

(2) Mitakshara — That which pitrmatrpatibhratrdattam, teas given by 
the fat] w) , the mothci , the husband, as also by a brother , as also that which 
was presented (to the bride) by the maternal uncles and the rest at 
the time of the wedding, before the nuptial fire , and adhivedanikam, 
1 5 that t chick was presented to lies on hei husband's marriage to another wife , 
as a gratuity on account of supei session, as will be subsequently 
explained (in the text 4 5 ), “let him give to a wife who has been super- 
“ seded &c ” , and as indicated by the word adya, anf othei , also 

1 Yajn II 117 p 1002 II 7-8 

2 t c otlior thnn the gifts received by her and otherwise described 

3 The original is cha Colebrooke translates ' Or ’ 

The Adhvcdamla is that land of a woman’s property, which is given to her 
as a solace for the grief of supersession by anotkor wife Yajiiuvalkya has enu- 
merated the circumstances under which a wife could bs superseded, see the 
Acharadhyaya Verse 73 and 74 (psges 194 190 above) and in Verse 75 ( p 19!) ), 
he lays down a penalty for the supersession of an obedient wife and gives her a 
third of the husband s share See for this Yijna II 148 and tho Mitakshara 
thereon See also Sulodhtm p 7 1 11 30-31 

4 Yajn II 148 

5 Adya — Any other This is a very important term in the Smrti litera- 
ture, inasmuch as the Smrti writers and commentators have freely made use of it 
for taking on such provisions to the esietmg law as they thought necessary ' The 
word Adya here, as in Yajn II 140, has been utilized to introduce provisions 
which were not stated m the Ya]5avalkya Smrti Another term of which similar 
use has been made is cha =^, and it is under cover of this term that the 'daughter’s 
eon’ has been introduced by Yijnenesvara as an heir ( see above page 1067 ) 

( Contd on next page ) 
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property which the mar have tcqmml by inheritance, 1 purchase parti 
boo, seizure or finding are denommated by Mtoo and the rest 
ftmfiuja ‘‘woman s proper tv " 

(3) Tlrt term S/nffana ( woman a propertt 1 ) conform* in It* 
import with its etymology and 11 not techmcil for if 1 the literal 5 
ferae b admi*fiWe, a technical acceptation b improjver (4) A* for the 
enumeration of fix torti of Strulfntux by Mann' n 1 ^ hat wss given 
^before th nuptial nre vrlm was presented in tl^ lm«bl procession, 
‘what has been bestowed in token of affection* or respect and what 
‘liaa b*en received by lier from l>er brother her mother or her father, 10 
“are denominated tlie nx fold property of a woman, that is intended, 
not at a restriction* of a greater namber, but as a denial of a lest. 

( ConlcL from la*1 pope ) 

TLIi tarn AJy* wbl h b*i *c<meUnea teen refrmd lo u "IW my teflon* 

Aiy* ** bM itcelred K> math ltUntkm from U<© cwiiU and to enpitm \r tbit it i* 
abKilaUly ann«ef»XTy to refer lo ibj cute It li Important hower r to not* it* 
dariratloq and atgnlfi^aoeo. Ill* derived a» jrjr «rt iru Tb»t whi b wa* 
produced £r#t, When ottd in tba Mtt.ni lice gender il ii wed lo rxprer* vr^ *tb* 
firet Otb*r terra itcd are Siom and mni ( Pro 

Dcrietltcm Amir* III I -HO and ibe Rlalirami ibercon ). It lidl 

cite* lint U>e word to which U it i affixed i It* fir t of ■ eerie* con lifting ©f 
other*. JU o» with *och * word indicate* rojciU idea* j^ocetding from <a».h a 
terra ef. tju*bm frutri 

L Bo according to ^ ijfilnainra, weallh obtained br * soman by Inberlh 
•nee Ao^ il her SlndJtnn and «J to that the term MnAUwi dor* not admit of any 
other meaning thaa can be dedaced of It* etrmolopkal import. ( Sea IU]ambha||l 
p 4D 15-30). 

Cf with till* the following three maximi which b*ar the limt import 

(I) TTmr¥HT t *v-m* : }fa4 i 

( ) WTXJT’TTTrnrncrrw'TtHfi vthihits 'V i 

(3) pprftTTt^frf^vF^i 

It U oppoaed to the doc trio a of Jirantn Ylbini. Be* not* above 

3 Ch IX 191 

4 < *Tbl» pottaga U read differently by littmbin and br Jinmia I «A<jm 
(IV 1 4 ). It 1* here translated coo f rmabiy with IU]an.bhatta * interpretation 
groondad on the sobeeqncnt text of A «fy* ( farther on ), wbc • two rraaon* of 
an affectionate gift are stated i oa ilrapU aflooUrm } the other reipect ihnwn 
by an o beltwne* at the woman l feet Colebeook* 

6 Other trite arm the »ix kind* enumerated by 1/ a* won Id be contradicted 
by th* tpeeifio kind* tnnmarited by YJJfiavaTkya and Mrada. ( Be© BI|imbl»jp 
page Ji 3 IL I0-*7 ), 




1128 Mitakshara — ■ Adlnjagm etc j” ^dtfavalkm^ 31,5 

L Verse US 

(5) Definitions of adyadhyagnl, 'presents given before the nuptial 
fire, 1 and the lest have been deliveied by Katyayana 1 , “What is given to 
“a woman at the time of her mainage near the ( nuptial ) fire, is 
“ celebrated by the wise as ‘women’s piopeity’, stiWianam, ‘bestowed 
5 “ bef oi e the nuptial fire 1 Adhyagm 11 

“That, again, which a woman receives while she is being conducted 
“fiom her father’s house 2 is instanced as the piopeity of a woman under 
“the name of ‘gift presented in the budal procession’ Adhydvdhanilam * ” 
“Whatever has been given to bei thiough affection by her 
10 ‘‘motbei-in-law or by hei fathei-m-law, as also 3 what is received by her 1 
*‘at the time of saluting the feet of the eldeis is denominated c an 
“affectionate 4 present 1 Pntidattam" 

“That which is received by a married woman, or by a maiden, 
“in the house of her husband or of her fathei, fiom hn biother or 
15 “from her parents, 5 is termed Saud&yilam 6 ‘a kind gift 1 11 


1 Verses 895-89“ 

2 Mir Colcbrooke adds a note The PatnaJ nrnand Cfontamcim read “ from the 

parentnl abode ’ The original expression there is ff tfrpq^and it would make 

no difference -whether it is (TfT’JfUf^er both the expressions having the foroe to 

indicate “the abode of her father t c the parental abodo ” It maybe noticed that 
the expressions are used m contradistinction with the ‘husbands abode ” (rppUT) 
Tho corresponding Mnratln word qpp- would make this quite clear, the idea being 
that she is being earned from the house of her birth to the new houso by marriage* 

Property bequeathed by the maternal grand-father is her saudayilxi stridlmna, 
which she can alienate without tho consent of the husband. Vcntoraddx vs Han- 
mantqoieda 34 Horn L It 1144 = 57 Bom 85 Jfuthularuva Pillax vs Sollctthammnl 39 
Mad 208 

3 Mr Oolobrooko mentions a reading in the Smrli-Chandnla — “ given to her 

at tho time of making an obcisarice at her feet,” while no such reading is available 
cither in the & m=krt Text of the Smrti Chandnka, or the translation bv Mr 
KriMinswnmy (IX 2 ) The Smrti-Chandnka simplv quotes the text of Katyayana 
ns here and adds STuH,’ Tho Padaiandaml am (means)— given 

at the time of the salutation of the feet And the is generally made by the 

ncwlv married bride going for the first tinio to her husband’s abode 

4 See note above ^ The Smrli-ChandnJa and the Vtramiirodaya follow this 

reading But the PatnaJ ara Phintamani r and I'liada-Chandra read “denominated 
an acquisition through Jo\chnts= T avanyarjxtam ” Colebrooke 

5 TheBengal reading ivqg ^ “from her husband 'instead of ‘WjruinsiTrr 

See Balambhatti p 2 >4 11 7-8 He notices the interpretation by tho 

‘ Ea=tvrns ( ) on this term and adds at the end, that this is ( irt addition i 

to and ) diEeront from all the property referred, to above 6, .Verse 90L 
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sGlapSnl 

\fijflasntkya WrSe 143 

irlhj^tjht at ll e Hr n tr the fire nt the t!m f tho wedding 

by the father and others tU im wai given T rf/ u 4 i m as a aolaco 

for har agony 1 «* at tho time of thi second marriage what wu» giron 5 

to the former wife 

Bt the tuo of the word VI ft or any other after Ufovrim fa, are 
Included In the drafjituki and other* vide kntyoyana* that again 
“which a woman receives whllo ebo la (being) conducted from her 
father* boaie It called wil \ ii o kind of riri Mona” ( 143 ). 10 

(6) Betides, ( the Author r\\ ■ ) 

Yajfiavalkya Verso 144 ( l ). 

That which has been jircn to her by her kindred /bin Ihndattam 
as wetlajber ‘feeorjrelnily S'uUain or anything betlowed alter mirriafe’ 15 

Annulheyahmu 

MiUk|harai — Baodhnbhilj ly hrr hiulrol 1 is b\ tlw mitrtaivlhu as 
well tbe fntrbandhus of tho tlatn«el| yad datum, 1 chat ha.< fan given 

1 wWlfif t- the pain cinud to her on ••count ftbebnbxnd marrying 
toother aife Ai for (he JiQrfa and tba mnlaal igl I and LwbiLitU-* of tbo 
wti* and tba Lu«l*nd la that cnnectlon n AcAaru Uyxyt \ r*ea X 3 It and 
70 Text pege* 18—19 and tr pp 1V1 *W aterro ( l art l ). 

VeraeSUt 

3 “JI r kladr d — l* bar kindred through h r pir aU before marriage and 
bar kindred through her htuband after marriage Tbeac ».* — the parent* and tba 
buband — ore Ibo med through whom bar kindred re to he determined. Tba 
kindred e! a perron. — whether malo or female — *ro then who ara dlreetlr rotated 
to Web person Indlridailly or mediately tbroogh otbart wbo ara kindred of that 
per to a In tba ea«e of a malo tba three kinds of kindred or h>* U bare been 
•namerated abora Tba case la somewhat different in the caw of a femtk 
For (1) afUr marriage her &a»Uw* arc thow of tbo hoihand If tbo to vrlago be In 
an appro red form. It 1* only when tbo mtrriaga 1* In an anapprorad form that 
her kindred am thoae In hor own Indlrldoal right, and the*u wocM bo bar cblkJran 
i.o. and thoso relation* connected through her parent i 

(2) Before marrlaga bar kindred arc eithar bar fathar’i kinderd or bar 
roothar i kindred which woo Id again moan her father'* kindred aktne nnka* Lor 
mother' i marriage wm In an at appro-rod form Bee fnrthar on nndor Tam 1<5 
and also tba oUaroatloni of Cherodararkar J in JnflwMvt Jitia Afjmfi 32 Bom. 

409 at p 413 j T*Ur*m Ti £*meaa*Ir« 30 Boro. 330 



1130 Mitakshara, Viramitrodaya — AmCidheya 3a * 6 “ 7 

L Verse Hi ( 1 ) 

t e by these S'ullta, 1 the gi almty or fee, that after the receipt of which 
a girl is given m marriage Anvadheyakam, what is bestowed after 
mainage, am, following, i e subsequently to the marnge, what has been 
ahitam, deposited , i e given 

5 00 It has also been said by Katyayana 2 3 “ What is obtained by 

“ a woman from the family of her husband at a time subsequent to 
“ her marriage, is called an Anvddhcya or ‘gift subsequent’, and so also 
“ that which is similarly received from the family of her father ” — is 
termed “a woman’s property d’ thus is this passage connected with 
10 that which has gone before 


Viramltrodaya 

Thus having in details stated (the law relating to; the property of 
a male, the Author treats of slridhana, ‘the woman's property', with a 
view to discuss the ‘mother's wealth' stated before in the text 2 “ Of 
15 “ the mother’s (property), the daughters (shall take) the residue after 

“ (the payment of) debts , m their default, the issue (succeed) ” 

Yajnavalkya, Verses 143, 144(1) 

By the father and others, given through affection, adhyagm, 'in the 
presence of the fire’, 1 c near the fire, at the time of marriage, what was 
20 obtained from even an outsider ’ Adhwcdanikam, ‘on the occasion of 
supersession’, as may be hereafter stated m the text 4 ‘To a superseded 
wife one should give’ etc 

By the bandhus, ‘kindred’, such aB the maternal uncle and others, 
dattam, ‘given’, through affection, sulham 1 c wealth settled by the 
25 father and others intended to be given to the bnde and the bridegroom, 
Anvddhcyakam, ‘gifts after marriage’, such as stated by Katyayana 5 riz 


1 Balambhatta (p 254 11 14—15) states that according to tlie interpretation 
of Kalpataru, this referB to the property of a sister married under the A sura form* 
He also stateB the interpretations put by Katyayana and Vyasa on the term cha 

2 Terse 899 

3 Ytyn Verse 117 ( 3rd quarter ) p 1004, ]1 21-22 

4 Yajfi H 148 

5 Verse 898 
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1 At a tlmo subsequent to the marriage, what was obtained by a woman 
"from the family of her husband that la called AnnUdfuya as also what 
“was received from the father g family All this kind of itridhana is 
declared us Saaddyikam By the use of the word ddya or any other 
is indnded property transmitted upon the husband ■ death. By the 5 
word cka, ‘also are inclnded articles pot on by her inch as clothes 
ornaments etc. The word era only excludes property which was of 
the husbands exclusive ownership [143, 144 (1)] 


( 8 ) ‘A woman s property’ has been thus described 1 * 3 The Author 

next propounds the distribution of it 10 

Yajfi&valkya, Verse 144 ( 2 ) 

If ike pan away without mue ber kfanneo ihodd take It 

(9) HHikfkarai — Tat, it, i-e- the woman s property described before 
aCtiyfim, the t coman pass aicay \x die, aprajan, lathout issue, t-e with- 15 
out progeny in other words* leaving no daughter nor daughter e- 
daughter nor daughter > son, nor eon, nor son a son bandharilj, the fans 
men, u c the husband and the rest is will be ( presently ) mentioned 
avipnuynk should tale it 


^QIsp£n] 

Yfi]3avaikya Verse 144 20 

By the father ■ kinsmen and tbs mother a kinsmen given. Rulka has 
been described by Kfityiyaoa 1 “For the fnmJture In tha hooeo the 
“conveyances, the milch cattle, ornaments and servants, whatever is 
"obtained as the prloe of these that has been declared to be known as 
Ajfat" AnrAdheya, however he ha* stated thus : “ After the marriage* 25 
"however what has been obtained by a woman from the family of her 4 


1 i. • u there in verse* Ttjfi IL 143 and 144 ( I ). 

See DA KucrtA n Hmurmj Ifgrmji 30 Bom. 431 443 ( P 0 ) JvtfMm 
vs Jrth* Apftiji St Bom. 400 — 10 Bom. L. B. 631 Btduaehurym r» itaeacAarye 
33 Bom. 453—460 


3 There I» a mistake la the printing of the text oc page 101 Instead ol 
te read 1 1 tq, 

3 Terse 800 

* **73^ ra. pyafeeieere reeds Other reeding* are ftrfBTH. and 

W^ffi^and the SwftkAwdKii reeds 'irjr’ fret eWRTHJT 5 ny 
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rColebrooke II Xi 10-11 
I YAjflavalLya 
L Verse 14C 


“mother, that has been declared as Anvddheya , as also that which was 
“obtained from the father’s family.” 

This property as also the property of a woman married under the 
Asura and the like form, who has died without a child, such property 
5 of her as was given by the kinsmen and others, her relations ? e the 
brothers shall take As says Gautama 1 “ The sister’s iulka goes to the 
“uterine brother after the mothers , some hold, even before” 1 After the 
mother’ l e after her death When the mother and the father, however, 
are living, then it goes to these only, vide Manu 2 “ That property of 
10 “hers as may have been given to her in marriages like the Asura and the 
“rest, upon her death without progeny, such property is intended to be 
“for the mother and the father" ( 144 ) 


(10) The kinsmen have been declared generally 3 to be competent 
to succeed to a woman’s property The Author now distinguishes diffi- 

15 erent claimants according to the diversity of the marriage ceremonies 

Yajnavalkya, Verse 145 

The properly of a childless woman, married according to any of the 
four 4 forms such as the Brahma and the others, goes to her husband , it 
will go to her daughters, if she leave progeny ; and in other 5 forms of 
20 marriage, it goes to her parents 

( 11 ) Mitakshara • — Aprajasah striyah, of a childless woman , as before 6 
stated, and who had obtained 7 the status of a wife by any of the four 

1 Oh XXVHI 23-24 

2 Oh IX 197 

3 See Janglubai vs Jelha Appajx 32 Bom at p 414 

4 * e according to the first four forms winch are considered as the 'appr- 
oved forms' of marriage, viz the Brahma, Daiva, Arxha, and Prdjapalya See 

Mitakshara, furthur on 

6 * e the last four forms called the unapproved forms viz the Asura 

Gandharva, Pakshasa and Paisdcha 

6 t e m Tagil II 144 , e without any of the five descendants mentioned 
above Balambhatti p 256 

7 Bharydtvam prdptdydh ( srTHPTT ) Literally « who has obtained wife- 
hood ” Colebrooke translates — 'who had become a wife’ 
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Caletrrooke 0. n 11 "I MltSkyhari — Hustaml and hs tapupjtn. 

J 

•modes of marriage denominated BrAhma, Vcava, 3r?Aa and PnAj&- 
patga, (and) who has died dhitam, the property, 1 ai before detoibed 
devolve* 3 in the fink place bhirtnr on he r husband. On failure of 
him, it devolve* on the sapmdaf nramt to him Bat ^hejha, tn other 
forms, 1 of marriage i. e. (thoee denominated) the Asura, Odndharva, 5 
RVcfhasa and Pa&lcha, lab if, us., the property of a childles* woman 
pitrjiBii, goes to her parents The word* hfdtd ( mother ) and PiiA 
(father) when combmed make up the compound ptfarau(both parenti)- 
That which goes to these two ib pitrgdm. Althongh the mother has 

1 i. t the whole prope rty ( Bijunbhift* p 1M 1. 1 ) ) 

i Bkrrixrika+rti ( ) lit: beocmaa the hnsband ■ ( property ). 

Strlikawi — toeceatlnn wlieie It wu held that marriage in the A'«r*» form was 
well-reeofpiltod In a community In tbo umie that lk n “approved the hntbind i 
heir* wars held entitled to the Strldkswi Dm t» Sk*s PtUs* 48 All. lift 

tad In thl* oase the oouri bold ( p 186 ) that where a particular form *r*j not 
reg*rded with disapprobation, the otljer tide molt prove that It waa not of the 
approved kind. 

To the rtrldhana property of a woman a ton by adoption along with another 
eo- wife, and a aon bom of anotW wife mooeed equally ai husband ■ Bapiri^ai. 
Gnf+dkar Bojlm va Tlirsltl 43 Oal. 944 

The stridhana of a remarried girl gooa equally to tho aon of her first bus- 
band and by the aeeond hnsband. Bspm v* KtiMmslk 38 Bom. L. B. 140 

Under tha V Mayfikha the non-taebnkal stridhana goea to a aoo In prefer 
enea to a ton ■ aon Bm Romms n JmfjimiaJ 19 Bom. L. B. 619 — 41 Bom. 618 
Aa betwaan a legitimate ton and an illegitimate daughter bom In prostitution the 
aon is entitled to mceeed. l/ w a uU k n ATtmissdi. 38 Mad. 1144 

3 Colebrooke tianalatea, “It goea to hit nearest Unmen ( Sspipd** ) allied 
by funeral oblation* ” This definition or description of a Ssjsfjj* may be correct 
under the Jaw In Bengal. Tha WUkjhari understands that term quite dlff»r 
ently (Be* YljO L 63 page* 180-161 and Lslimikmi v* 1/aiWrW J Bom. 

388 at p. 411 Boa alto Telang J in GojtbmCt ease in 17 Bom. 114 at. p. 117 and 
Pmrmappo n Skidds 90 Bom 60 1 — 8 Bom. L. B. 685 Bae alao note 1 on page 
1071 above ) Thl* translation therefore of the tern mpi+is 1* not good to far 
M the MlUkfhari ii cone* read, and has been eritkdaad In aavaral asset the moat 
reocak of which Is btsis Pillai v* SissbsffmtkstH 16 Mad. 116 and cases cited 
there. As regards the rn occasion of the husband t tsjisisi sea vs 

SknpaU SO Bom 333 = 8 Bam. L B. 13 Bsi Ktmrks i vt Hsmsrsj Aforarj i 30 Bom. 

431 (p. e ) at p 443 And generally alao Jssghtisi v» Jttka 83 Bom. 40p 

aipp. 411-413} and Tmlsrsm r* Bsrsyss *6 Bom. 139 at pjt0 (Tt ®-)- 

4 i, t tha remaining four csilfd the unappioyad. 



1134 


Mitakshara —Parents, iheir kindred 


rColebrooko II XI 11-13 
I Y&jflavalhya 
L Verse 145 


Course of inheri- 
tance 


10 


15 


alieady been indicated m the elliptical 1 compound, still her prior 
(right of) succession has already been 2 specifically mentioned before 
On failure of them the ( right of ) succession is that of their 3 nearest 
relations 4 by propinquity 

(12) Indeed in all foims 5 of marriage, if the woman be prasuta, 
leave pi ogeny , i e if she leave issue, tat, i(, ? e, her 
property, duhitrnam, ivill go to her daughlei s Here, 
by the term ‘ daughters ’, 1 daughter’s daughters ’ 
are 6 expressed, since the daughters themselves have been expressly 
mentioned m the ( preceding 7 ) text “Of the mother’s (property) the 
“daughters ( shall take ) the residue &c.” (13) Hence also, upon the 

death of a mothei, the daughters first take the mother’s property - 8 
And there also, m the case of a competition between the married and 
the unmarried, the unman led (take) But on failure of these, the 
married (take) And there also, in the case of a competition between 
such as are endowed 9 and those who are unendowed, the unendowed 


1 Called the j Ela&esha uni-residual Dcandva In this compound only one word 
is retained and the others are dropped, the one word remaining having the capacity 
to express the otheis dropped See note 3 on p 1091 

2 » « p 10911 3 

3 Their, » e of the parents See note 3 above on page 1129 Tor a fuller 
discussion on the meaning of the pronoun see Tularam vb Narayan 36 Bom 
339 ( F B ) 

4 Talpraiydsanmram — Pralyasanrtas are those relations whoso claim is 
based on propinquity Colebrooke translates “their next of km ” 

6 Sarve$hveva — i e as regards the right of succession of the issue, they 
take precedence in all cases, irrespective of the particular form of marriage But 
the issue or progeny here means her own issue and not the issue of a co-wife 
The particular case of the succession of the daughter of a cowife of a superior 
class would not otherwise have been specially mentioned See also Bhmncharya 
vs Venlappacharya 33 Bom 452, where the husband was allowed preference 
over a step son Balambhatta notes several readings See p 257 

6 Uchyantt — » e are expressly signified, and not merely to be wforred 

7 Of Yajnavalkya 33 117 See p 1004 11 21-22 

8 Mdtrdhanam t e the Strtdhana of the mother 

9 Prati§hthita — » e well established in life, well provided for Comparative 
poverty is the only criterion m caseB of competition between the married daug- 
hters, and it is not intended that an inquiry should be hpjd going into all the 

l Contd, on nextjpage ) 
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Colabreebct) ILIHH Mltakabam— ■ -Lknchlr* 

HJiUnthf* I 

Vrr*t m J 

t*ke(the wccmioti Gr*t) ; and on failure of them thoic who are 
endowed. Ai ?av* Gitritma 1 ** Tlie Stnd)*u\a pro pert \ pom to tne 
* daughter* nnmamed 1 and (failing tiiem) to the oneo lowed " Here 
the ere of the partlelerfl i and make* jt derolre on the endowed alfo 
'‘Unendowed’’ are rnrh bf are without mae or are destitute of wealth 
r f{] s (I4> Bnt thu (role liold*) with the exception 
of the S idfa hor the SVin goes to the uterine 
brethren only 17 Jr the textof Gautama 1 “The inter# 5 idl i 1 belong! 
‘ to the uterine brother* after (the death of) tin* rr oilier 1 

(( n.d./n,n la.’* pnp ) 

mlnnl* dctalli of IcectM &c Fc* lUc&'i* J la T fa** « r *«« 3 Item ft 
w Vit* n bowertr tbo dlff rrnea In *c-ahh I mirkrd tba laar rtqaltc* lL»t LLc 
•m\joU cl tbe jiojcrty ibcaU po lo tb* | « V daopbl t Hi cod al>o fcxi cited 
oi r*(T. *• cod "^3 of iL* report- Tl Ltodowrdar explained foill r co 

aa t loj ltd# arL© ara wllboat liror or are drill lot* of wealth 

In rt r rtm 38 Bern J*Jt 1 1* It wa» HU Id tbe cut of a male that 

a joilbameKH daughter was entitled to ruro-cd 
1 CtuXlVin * 

3 Tb" unmarried exrlod « the married. *Ar*( m hi Kan film, ftl wetr I* 

3 Ch.30mtL*3 l 

4 Tafia — CoMrooka Iranihtrt ibli at lire fee or pratnlty ** TbJi U la 

accordant* wltL lb* explanation firm lo A tj+Um and quoted by IUJimbhan* 
on fp. ISl-H \ oPrn? Tr TV projerty of a eliter married 

according totb* d«r* or itmllar forma of tnartlapi i t tb* Hide price To 
tb* fra* effect la Ilaxadatla on Gantama a text TUpualhaU* notice! two other 
deGnlUeni or deacriptlooi of till kin d,©f\Strf Jinn, tlx. Iboeegtern by hllyiyan* 
■ad 1 ylra — A«fy*yrm« define* It ai 

vrmTirirat {icmitiTform i ri f»i j o£ViVgt* u 

Tr u Wbatewr la obtained u lL* eqnlTtletl of bootrbold nUnilli of Hail 
of Lord** of ml Wb rattle or ornament! U declared ( to 1* ) SulU \ and till baa 
•l*o been tiled lo tb* \ yarabira-lfaydkba a ad DljaliJpa I\ 3 10- 0 

l j*m defloea It ai and IUUralliat|a explalai 

itaj rrftrrf i • present! Ac plrrn tc* Jadora Hr lo po 

to ber bulud a booae aad Ibu It la Ttry mtcb DU tbe Aily*r*knilm 
Sm DayabUga 1\ I. C 

b TbU Interpretation U necordlBK to tbrt pleen In Pnbodblnl ( p, 77 1 ft ). 
Ba]a»bbaf|l ( p. * 7 L U)i and Halpalirn explain It almllarly and ao aUo 
Jliradalu. Tbo DiyaUiigt bsnnr Inlerpreta It diff rantly Aftoidleg to 
( Canid, on next pap ) 
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Mitakshara — Their children 


10 


rColebrooke II XI 15-18 

I Y&jflaval! ya 
L Verse 145 


15 


(15) On fail me o£ all the daughters, the daughters 1 daughters take 

^ L under this text 1 1 It will go to the daughters if 

Daughter s children „ „ 

she leave progeny, &c 

(16) If there be a multitude 2 o£ these (and i£ they be) children of 
different mothers, and unequal in number, shares should be allotted to 
them through 3 their mothers, as directed by Gautama 4 ? “Or, accoidmg 
“to the mothers, 5 let the special share (be adjusted) in each class 11 

(17) If there be daughters as well as daughters' daughters simul- 
taneously 6 , a trifle only should be given to the 
daughters 1 daughters As has been directed by 
Manu 7 “Such of the daughters of those (daughters) 

“as may exist, even to those, something 8 should be given, as may be 
“fit, from the property of the grand-mother, on the score of affection.” 

(18) On failure also of the daughters 1 daughters, the daughteis 1 sons 
are entitled to the succession As says Narad a 9 
“ (Let) daughters (divide) their mother’s (wealth), 


Daughter’s 

daughters 


Daughter’s eons 


( Could from last page ) 

.the Dayabhaga, first the uterine brothers Xe — nnd then after them, and in their 
absence, the mother, and then the father &c take ( s^e IY 27-29 ) Balambhatta 
explains ‘ Mother ’ here, to be the woman herself i e the sister herself ( See 
Balambhatti p 757 1 23) 1 u Yajfi II 145 ( 3rd quarter ) 

2 Samavaya (gq?rR)-is a collecting together of persons with conflicting claims 

3 The principle of the rule enumerated here is the same as laid down m 
regard to the property of a male, where several persons lay claim through their 
respective mate ascendants i c that laid down in Yajn II 120 (p 1017 11 23-24 ) 

4 Oh XXVIII 15 

6 t e the share of a particular claimant is to be determined by Togard to 
the number of her mother’s sisters as well as that of her sisters, in other words, 
per shrjxs first, and then per capita 

6 Here the word Samavaya does not predicate any claim on behalf of the 
daughters’ daughters It only indicates their co existence along with the daughters 

7 Oh IX 193 

8 Something , — Kullfika holds that the grand daughters should be un- 

married Sarvajfia Narayana says, “"When the married daughters are dead their 
daughters shall be presented at will by their maternal uncles with the share which 
their mothers would have received as a token of respect/’ Raqhavananda too thinks 
that “on the score of affection” means ‘at the pleasure (of the heirs)’ But Nandana 
deduces from the same term the absolute necessity of the gift, Bnhler 

9 Ob xm %, 



MitfikjhSrA — Son.*. 
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dol*bcook# 0. XLli- 
YOAlatoUqta 
Vtrtt lit 


1 


“or on failure of daughter*, their (male) lisue. m For, the pronoun 
tat, xt 2 re far* to the contjnnous term daughter* 

(19) I£ there be no daughter*' 1 ton*, son* take (the property) Cor 
it has already been declared 4 * u In their default, the 
(male) uuue (succeed)." Mann' likewise show* the 5 
right of daughter* a* well as of son* to the mother * effect* » “Bat, when 
u the mother ii dead, all the uterine brother* shall equally divide the 
u mother * property and also the utenne sisteri." (20) The maternal 
estate, all the utenne brother* *hould divide equally and alio the 
utenne intern thould divide equally *uch u the construction And 10 
the meaning i* not that uterine brother* and raters share together 4 ’, 
for smee the abridged 7 form of the conjunctive compound ha* not been 
employed reciprocation* cannot be (construed to have been) indicated 


1 irpV«p — The SwjbcimMlnlm interpret* tld» u th* ftfnale time 

s£r W (6®* p. *88 L 1). Oole brook* tnaatotoa ** ^maie) iaaue 

X B*e P- 2*8 The raault as to th* order of an or Ma icm on 

•coocmt of thl* not* of the Mitikfi^rl i* u foEowi i — 

M AfUr the mother her danghtar* Uka tho WrtdAaea, In the abaene* of 
th* danghtars from those among bar lame th* daughterii daughter Uk* flrct, then 
the daughter's son, Ice 

Jim it* Y&hana *e*ma to have understood the pronorxn U ti raforrlrng to 
the wwd “mother” B** Dijabhlg* IV X-ll 

3 Oolebrook* tranilates If there be no graadeooi In th* female line. 

4. HjD IL 117 ( p, 1030 L X0 shove ). Bo* Bhmatbij* vi Ramaektrfa 
3* Bom. 451 et p. 4M 

6 Oh. IX 181- The KolpmtMn reed* i Save* jmtrah tttftxUrmh. (Bee Be] am 
bhatii p. *58 L 18 ) 

0 StnWp — i. i together nt t time. The meaning la that the two »et* of 
hairs vis th* uterine ill tars and uterine brothers, do not taka togather bat that 
eaeh »et taka* ••pwatelj’ 

7 Bee note* on p, 1081 108* ( mtpr* ) aa regards the several meanings of 
d* and the charmcterijtioi of an Bisit ;kt compound. 

8 If reciprocation were meant to ba indicated In ti* t/rrt of Afawm, the 
woTd Bkritr 'brother’ wtmld have bee* used inflected, however in the dual tram bar 
to danote -brother and •later’ ( Ptfim L 1~S8 \ or *Ue ehUdJew or some generic 
term, would have hsen employed In th* plaral ( PmfU! L S-«4 ). But the text l, 
not ao nrpraW; «m**qu«Btljr rtdproettien la net Indleated Be* S*2*dMal p 77 
1L 18-15 BHamhhafia. 



Alltakshara — Step-daughter 

the (conjunctive) particle cha can even be constiued to have been used 
with ie£erence to the peison making the paititiou As in the example, 
“ Let Devadatta practise agriculture, and Yajuadatta also” 
(21) “Equally 1 ” is specified to forbid the allotment of deductions 
5 “Uterine” 2 is used (with a view) to exclude the non-uterine 3 

(22) The Studhana of a childless woman belonging to an inferior 4 
tribe, however, the daughtei of a co-wife 5 of a supeuor tribe takes 
Step-daughter though springing from a different mother 

s Page 102 

On failure of her, hei issue (shall succeed). Vuh Manu ,fi “What- 
10 “ever property of a woman may exist, such as had been m any 
“manner given to hei by her father, let the daughter of a Br.lbmam 
“co-wife take , or let it belong to her offspnng" (23) The mention 
of a BnUnnani includes by implication (the daughter belonging to) any 
superior class Hence the daughter of a Ivshatriyfi 7 co-wife takes the 
15 goods of a childless Vaisyft co-wife 

1 As has beon laid down in the law regarding the proporty of a male c g 
See Yagii II 114 p 994 1 10 supra 

2 — 3 Oolobrooke translates — whole blood The expression in the text is 
eodara-belonging to the same uterus The expression uBod by Vijfianesvara in this 
same passage is Bhnnoiara — which has been translated as non-Utnne Oolebrooko 
translates as half-blood which is not sufficient ( See note p 10 98 supra ) 

4 This is in accordance which those provisions under which intermarriages 
among several vat nus^appear to have been in force See Yajnavallya Acharadkyaya 
Yerses 67 (p 168), 88 p 236, 90 (p 241) and Vyavahara Verse 125 p 1033 

6 This word is derived as follows ^ ttf rtafeii ui UYhI — S he whoso 

husband is equal » e the same ( as the other ) is a co-wife The form is based on 
the rule ]%? ( Panini IV 1 35 ) “Informing the feminine with the 

affix tK.} the word qft always takes the substitute ^ m the words like UTrll and 
the like e g 4h 4HI, ip+qrft &e Oolebrooko transla teslas ‘ a rival wife ’ 

6 Oh IS 198 * Her offspnng ’ or 1 issue ’ ( Colebrooke ) Apatya (3TTrV)- 

here refers to the daughters alone See Sarvjnanarayana Most of the commenta- 
tors pn Mann agree that the property does not go to the brothers of the wife 
concerned It goes m the first place to the daughter of a Brahmarii wife, and in 
her absence to her offspring t « the female offspring 

7 This inference is contested by Srikrshna m his commentary on the Daya- 
Bhaga of /tmuta- Vaham Colebrooke 


f*Colebrooke II XI 
I YdjilavaU tja 
L Verse U5 


20-23 



Co W brook* ft, n |H 
J'd£*a*aIIja 
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Mltfitobarfi ViramKrodaya~/hr dtvduhon. 
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( 24 ) On failure of sons, grandsons inherit their paternal grand- 
8<roi Km* mother ■ wealth- For Ganbuna 1 "They, who 

"■bare the Inheritance, must pay the debt* " and 
the grand bom are bound to discharge the debt* of their paternal 
grand mother for the text 3 expresses "Debt* must be paid by sons 5 
“ and eon* tons-" 

(25) On failure of grandson* also, the hoiband and other relative* 

Hu» band and other* above mentioned 1 are successor* to the wealth- 


Viraraltrodaya 

Thu* by discussing the ttridkana has been dlscnssod the mother* 1® 
property Of a woman who had no ieruo bom or of one all of whose 
tons and daughters are dead there being an absence of motherhood 
which i* the counterpart of a living (child), who shall take the pro- 
perty f So the Author says 

YfiJBavalkya Verst* 144 (a), 145 15 

Aprajdydm, (when) without leaue 1 e without * living daughter 
and ton or any of them atltdydn (when) ehe pas ecu away tat that 
ix the ilrldhana bdndhavdh 'the kinsmen 1 e her relations, avdjh 
mrfuk shall get 

Here moreover this Is the special rule in the case of a woman 20 
married according to the (four forms) Brdltma Daxva Ar^ha and Prdjd~ 
patya the stridhana of a childless woman goes to the husband- In the 
ease of the remaining four forms of marriages — by the use of the word apt , 
'even even when there b no marriage — her property goes to the father 
If however she bo offered In marriage and Is devoid of a son or a 25 
daughter then that property become* of the daughters as their own. 

In their absence moreover the daughter * son mentioned before by the 
word 'issue becomes entitled to the property as under the text of Menu 

1 Oh. SIT 40 Cf YtJB IL 51 p 7©6 m* 

X Bee yajn. IL 50 p 70S L 7 Smpra The two text* ran thne 
( 1 ) The ton* *nd gr*nd*on» 1 ho old p»T off the debt* to 
( S ) Thote who t*ko tho inherits 00 , mtat p*T the debt*. From theee 
*n Inference follow* th*t the torn and gitndacni tike the InlmiUneo, 

< Boe EwiodMm p 77 II 30-31 *nd Bil*mbh*ttl p- 800 11 14-15 ), For *aeh an 
ln/ererce-e, heweror one roord promlfo 1* wanting rlx. thoeo who pay tho debt*, 
take the lnhoritanoo. 

3 L * In Yftjfi IL 144 
65 


t 



1X4-0 Viramitrodaya, Sflla Mitakshara — Betrothal [" '^ajnaiaUya * XI 26 

L Verse 14G 

stated above even when tne daughter is ltvmg some portion is indi- 
cated for the daughter’s son. 

Here m the case of the Brdhma, Daiva, Arslia and Pr&jdpatya 
forms of marriages the property “which a woman dying without issue 
5 “leaves, that is intended for the husband only”, by this text of Manu 1 * 
it should be noted that m the case of a Gdndharva marriage the share 
of the husband and the father is equal (.144, 145). 

Sulapani 

Yajnavalkya, Verse 145 

10 In the case of marriages like the Brdhma and the rest, the property of 
{ a childless woman, goes to the husband If, however, there be daughters 
born of her, then ( it goes ) to them In the case of the remaining u e , the 
Asura and the other forms, it belongs to the mother and the father alone 

The right of the mother’s sister and the rest to the property m the 
15 absence of the husband and the rest, has been stated by Brhnspatl 8 
“The mother’s sister, the wife of the maternal uncle, the wife of the pater- 
nal unole, father’s sister, the mother-in-law, and the wife of an elder 
“brother-all these have been declared to be like mothers, When of these 
“an aurasa son does not exist, or a daughter’s son either, or their son oIbo, 
20 “then the sister’s son and the rest 3 shall take their property ”( 145 ) 

( 26 ) On the occasion 4 of treating of Stndhana, the Author adds 
something concerning a betrothed maiden 

Yajnavalkya, Verse 146 (1) 

He who after having given his daughter, takes her 5 (back), shall be 
25 punished 6 * and should also (be compelled to) make good the expenses 
together with interest 

1 Oh IX 196 2 Oh XXV 88-89 

3 Thoso words include other relations of the lmsband or fathor Boo 331 A 

176 at p 197 These do not nocossarily take m the ordor of enumeration, ‘ The 
question of priority is determined by the rule of propinquity — per Olinndaranp J 
in FTansraj vs Bai Moghihai 7 Bom L. B 622/631, 33 I A 176 The Madras 
High Court has ruled that this text ha3 no application to the nglit of succession to 
a maiden’s property Sundarem vs Ramnsami 43 Mad 32, at p 36 

4 t « as having a reforonco to tho subject under discussion &c 

6 Colebrooke translates, “ For detaining a damsol, after ajjtancmg lior ” &c. 
dated 1 e having given or offered , and harem — 1 c ‘ taking back ’ 

6 Dandy nh — t e is liable to a penalty, which may ho in the form of a fine, im- 

prisonment, or any other form of punishment Oolebrooko translates “should be fined,” 


1 



Mltak^hafTi— /Wrao'ifDf 


6>irt«ck*rLxt r 

1 dj*«n>flr<t 
ItTXJft 


"] 


tut 


(27) MiUk^tin — Kwy*m dalwa, a damsel verballv hanng gxcen% 
ipiWin, one who tahe* her {bad) shall bo punished by the king by 
regard (o the amount of the property or the magnitude of the offence, 
and similar other circumstances Thu, moreover ( u applicable ) if 
there be no (sufficient) reason for die retraction- Bat, it there be good 5 
cauie be shall not be punubed since retraction is authorised in snch 
a cape (by the text 1 )* u A damsel although given, one may even take 
11 back it a better bridegroom presents himself” 

( 25 ) Whatever has been expended oq account of the espousal 
by the ( intended 1 bndegroom for the gratification 1 of his omi or 10 
the damsel ■ relations, most be repaid m fall with interest, by the 
affiance r 5 to the bridegroom. 


(29) Should a damsel nmliow 4 affianced die before the com 
pletion of the (marriage) ceremonv what is to be done In that case ? 

So the Author replies 15 

Y&jfiavalkya., Verso 146 (2) 

If she die ( alter troth plighted ) the bridegroom should tike back the 
gifts which he bsd presented, after dederfog the erpemet on both side*. 

(30) MJalqharai — If a be trod red damsel die then wbitever had 
been previously given by the bridegroom such as a nog and aimilar 20 
other preaentr the bridegroom shall tale hock piriiodb j obbiya ryiysra 
deducting the exjHn^s on both sulfa tlie expenses of both s*e of lumselE 
and of the peraon who offered die bride psriiodhya, after deducting, 

uc taking* account of that, the balance (thus remaining) be may take 

What, however was given to ihe damsel by the maternal grand 25 
father, or other reladon ‘ such as the head ornament and other gifts, 

1. YlJfi*TaIkya I lw p. 184 

i. Upazk*rurii*m (rrorfO l «. by way of offering hospitality to. 

3 L t tie parent or g«*jdi*n of tbc bride 

4 t. # sither by propor re II gl era* rite*, or by taking by hud*, or la uy 
other mannsr ( Bee Ilt|*jnU*tt* p. 370 L Iff ). 

6 VtfifMyym DilamUai{{a eonilden thk u a bad reading. IIo prefer* 
u rtmrriDg” or “dlkdiarglng ’ (p, 370 D, 10-20 ) 

6 Bneh a* tbs polera*] node. 




1142 Mltakshara, Viramltrodaya — Upon her death jTCoIebrooke 11 xi 30 

' I Y Ajiiavalkjja 

L Vcrtc 14b 

as well as property mhented by hei in hei light of succession, (all 
that) hei uterine brotheis shall take For Baudhayana 1 says u The 
“wealth of a deceased damsel, let the utenne brethern tliemselves take. 
“On failuie of them it shall belong to the mothei , and in her absence, 
5 “to the father ” 


Viramltrodaya 

On the occasion of (treating of) the stndhana, the Author mentions 
the disposal of property taken by the father and others for the marriage 
of a woman in the Asura form who was promised by word of mouth 
10 Yajnavalkya, Verse 146 

Itanydm , ‘a maiden’, having by a word of mouth, datva, 'promised 
to give', haian, ‘one taking her back’ 1 c docs not give to him, such a 
one dandyah, 'should be punished' by the King, by regard to the amount 
(invested) and other circumstances Vyaynm, ‘expenses’, 1 c , the amount 
15 of money spent by the bridegroom for the purpose of the marriage. 

, Sodayam, ‘together with interest’, dadydl ‘should give ’ 

The person giving the promise by word in the case of the death of 
the maiden under a misfortune, after having corrected for the expenses 
of both uc , of oneself and of the bride’s father and others, such a one 
20 the bridegroom may take back what was given by himself such as 
clothes, ornaments, gold etc , not however interest By mentioning 
correction, it has been pointed out that where there is an absence of an 
excess over what was spent by the bride’s father, nothing should be 
taken. By the use of the w'ord chc, ‘also’, is intended the simultaneity 
25 of the expenses, gift, and the penalty (146) 


1 Appendix B 7 p 126 ( Leipzig Edition 1884 ) 

“ This is a special solitary text vrlnch has nooessonly to be supplemented 
by other texts suoh 03 those quoted m Day okroma, ( D K S II 1-2 ), or from 
the general law of Stndhana, and wlioro this law also foils, from tho still moro 
general latv of succession ( jlftia/ ihara II 11-10-25) Tho special rulos of 
Btridhana succession have thus to be exprossly or lmpjioilly supplemented from 
Poithinasi Or Narada (VirOmitrodaya 241)” per Jenkins 0 J m Qandfn Magan- 
lal vs Bat Jadab 24 Bom 192 at pp 211-212 (F B ), Soo also tho obsorvatiofis 
of Ohaudavarkar J in Janglidm vs Jclha Ajipajt 32 Bom 400 at pp 411-412 



Cotcbrook# II xi.31 3J~] ^QtapStd MltAtnhar & — tituhanctt right 114ft 

l JftUraUw 
Vena sit, SIT J 

&)lap£rtt 

Yfi]5avalkya Verse 146 

He who by a word of mouth Kany&n datuL, after hflvlDR given hU 
daughter harm 1 takes her back, without a cau® become* darujfo liable 
to ba pnnUhad 5 

Whatever bad been glrtn by the bridegroom such a* gold etc that 
the father of the bride aholl pay back with Interait 

Whan a maiden who by a word of mouth has been promlied to bo 
glren whatever was respectfully given by way of customary present* to 
the relatione of the father and the relatione of the bridegroom, after 10 
deducting both theae, whatever may remain oa tho realdao of the &*dka, all 
that, the bridegroom may take. ( 146 ) 

(31) It has been declared, that the property of a woman dying 
without issue goes to her hoaband The Anther now show* dat, m 
certain circumstances, a husband 11 allowed to take hi* wife a goodi in 15 
her lifetime, and even though ihe have issue 

Yajflvalkya, Verso 147 

A hothand tt not liable 1 to make good the property of ha w2e ( when 
2 wax ) taken 3 by bim m a faunae, or for ( the performance of ) a religions 
dtdy or daring Alness, or while cinder restraaiL 20 

(32) Hrtalqhara. — Dorbhlkjhe, in a famine , for the maintenance and 
pr ese r v ation of the family Dbarmakarye, for a religions duty which 
mu*t necewanly be performed and al»o vyadbaa, during illness, or 
tampradrodbaka, ichle under restraint, or confinement in prison or under 
corporal penal tie*, being deititute of other fund*, and therefore taking ^5 
hi* wife b property bhartfi aa [ punar] datmarbati, the husband is not 
haHe to repay But If he seize in any other manner he moat pay 

(33) With the exception of the huiband, the property of a woman 
mint not be taken m her life-time by any other kinsman or heir ilnce 

1 B— Bi j a mb haf ft ( p 170 L 10 ). Tho ra 1* a o obligatory rale of tho las’ 
that be nmit necaaaarily poy ( back Otberwije It womld hsre boon mU “be 

mbotld not {*y H t *FOT1 1 I 

J tfW IL 148 Tilting, means Uid»g ud nilng Themforo when property 
Ij not njtd, It iboald he rotaraed. AnwJwr ti TUy*rmnm*l 60 Mid. OIL 




1144 Mitaksbara, Vira. & Sul . — On supersession 


10 


15 


20 


rColebrooke II Zl 33-34 
I YAjflavalkya 
L Verses 147, 14b 


punishment is denounced 1 ( against such conduct ) “ Their kinsmen, 

“ who take their goods in their li£e-time, a virtuous king should chastise 
“ by inflicting the punishment of theft.” Similarly, it is pronounced 
an offence 2 “Such ornaments, as are worn by women during the 
“life-time of their husband, the heirs of the husband shall not] divide 
“among themselves, they who do so are degraded from their tribe ” 


Viraroitrodaya 

The heir to the stiidhana of a deceased woman has been discussed 
before The Author mentions who may take her property during 
( her ) life-time 

Yajnavalkya, Verse 147 

Sampratirodhakc, ‘while under restraint’, such as when he is under 
imprisonment or the like. By the use of the word cka, ‘and’, is added 
the general qualitative condition viz, when the husband's property does 
not exist The rest is easily intelligible (147). 


Sulapani 

Yajnavlakya, Verse 147 

Sampratirodhake, ‘ while under restraint,’ the meaning is, [what was 
taken by one of a higher varya causing obstruction for meals etc ( 147 ) 


25 


Page 103* 

(34) A present made on her husband’s marriage to another wife 
has been mentioned as a kind of Stiidharux. The Author describes 
such a present 

Yajnavalkya, Verse 148 

To a superseded wife, let him give an equal sum for the supersession; 
(1. e ) to her to whom no ( Stiidhana ) separate property has been given , but 
if any have been assigned, let him allot 3 a half 

1 Balambhat^a ascribes tins text, to Nara&a , but it is not found in tko 
published edition of that writer by Dr JoUv The text, is found however, in 
Monti at Oh VTU 29 See the observations of Medhatithi on this verse Tile 
Chauradanda ( ) or “ punishment of theft ” referred to here has been given 
lator on by Mann at Ob V TTT. 334 

2 Dosha — a dereliction, a transgression Mann Oh IS 200 

3 is a better reading, the reading adopted in the print is 

not good Balamhhatta characterises it os a bad reading ( sqipnS ), und rightly 
That would necessarily require it to he m the nouter gender 



IMS 


Cole brook* 0. ilJ 3 "| Mltakphars — What istupmmon ? 

(35) Mkikjbira — She over 1 the mamage of whom (another) mam 
age is contracted u a superseded, atHavana. Such a one who is a wife 
is ft ‘superseded wife To her adhiTmiuatnjki, u e. to a superseded wfe* 
£dtavedanikim ti /tfr the supersession, i e. cm account of the supersession 
An amount tumm, equal, to what is expended on the second 5 
marriage to inch an extent, should bo given, yasyai strnflamun na 
datbtm, to her ( u t ) to ichtrm no separate property has been gtven , 
by her husband or by her fathemn law Bnt If dalle, any stridhana 
had been assigned , anflum half the sum expended on the second 
mamage should bo given Here however the word 'half (ardha) 10 
does not intend an 1 exact moiety So much therefore should be paid 
as will make the wealth already conferred on her equal to tl>e 
pr seen bed amount of compensation Such is the meaning 

Viramltrodjya 

The Author oxpounds the Adhvedamka stridhana mentioned before l£ 
YfiJHavalkya, Verso 148 

Adktotnnd, ‘superseded*, a woman over whom a co-wife has been 
brought In to such a one Adkhxdam kam, pertaining to supersession , 
tjc^ on account of mamage with o co-wife, dhanam wealth equal to 
the property given to the one who is being married, should be given to jjq 
the (.former) wife to whom stridhana had not been given. If however 
stridhana had been already given before, then half of the property given 
to the (new) wife who is being taken in mamage baa been declared to 
be given to the euperaeded wife. (148). 


1. AdMtint U cUrirod from AdM Lt on r end mu Lt merriod ( frocn tid 
to marTT’) a^HD Tin compound it formed liter the rmlo In Plnlnl V J 117 
— ‘WTl ITCV Mnnoj wldeh tu oWelned an inooent of the AdMrtdw or Boper 
K**ion fa the Adh*c*LtmJ*m under the mle aw afitl%q(Tlnint V L 30). 

3 Tho word Ariha ( half ) fa need her* in the meecnllne ntunber *nd U*jre- 
fore not n oa n wi xlly equivalent to half} fa algniflo* » portion In general. Bee 
Am*t* L 5 IS StlodMmi p» 78 Bee afao IUlamhfaaftL p. J71 1L 10-81, wber* 
D44nnliitta hai e*t*h£*bed that In vhlohcror gen dor th* word he tnV»^ It 
o*t*i ■ portion rath* Lt a earn pieman t of the amount «lre*dy reoelred to mak* a 
half, and not * h*lf erectly 
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^Glapani, Mitakshara— Proof of Partition 


[ Colebrooke II xn 1-i) ‘ 
Y&jilavalkya 
Verse 149 ' 1 


Sulapanl I 

Yajnavalkya, Verse 148 

To a wife for whom a co-wife has been brought, on account of the 
supersession an equal amount should be given The meaning is, that aB 
5 much as is given as a respectful gift to the new wife after her marriage, 
so much (should be given) If Stitdhana had been given, then a half should 
be given ( 148 ) 


(Colebrooke See XII ] 

, [ On the evidence of a partition ] 1 

10 (1) Having thus explained the law of distribution of the heritage, 

the Author next propounds the evidence by which it may be proved 
in a case of doubt 

Yajnavalkya, Verse 149 

When partition is denied, the fact of the partition may be ascertained 
J.5 by the evidence of kinsmen, relatives, and witnesses, and by written proof, 
or by (proof of) separate possession of houses or fields. 

(2) Mitakshara * — If a partition be denied or disputed ( then ) 
vibhaga-bhavana, the fad of the pat tition, i. e the certainty of tbe parti- 
tion may be obtained by the testimony of jnatibhih, kinsmen, i e of the 
20 Pitrbhandhus, M&trbandhns such as the maternal uncle and the like; 
sakshibhih, tininesses viz possessing the qualifications ( of witnesses ) as 
mentioned befoie, 1 or by the evidence of a writing, e- g a record of 
partition It may also be ascei tamed by yautakaih , separate, i e 
partitioned houses and fields 

25 (3) The practice of agriculture or other business pursued apart 

from the rest, and the observance of the five 2 principal daily 

1 Ya]5 II 68-69 p 846 supra 

2 see Mann III 70, 71 

A unilateral declaration or communication is enough Girjabai vs Sadashv 18 
Bom L B 620 Thus when a notice containing the intention was despatched on 
tho 4th August, but it reached the addressee on the 9th August, the declarant’s 
doath on the 6th August did not affect severance IVyapatx Narcnjana Itcto vs 
ftfudhanapaht Pm ushottam Bao ( 1938) Mad p 3l5, or filing a suit Dattatraga vs 
Pralhal-ar 39 Bom L B 94 

( Contmued. on next page ) 1 



CokfceoaVa n. rti 3-4 H Mtl*W h*ri-“/*'ftrrJ rf tfpjrahon. 1147 

1 djtafwltf I 

Ytrpc Ut J 

performances »nd other religious duties performed **paratelv from 
them, are pronounced by Nirsdt 1 to be token* of a partition 1 
“Among an. e pirated lirotlier? th** performance of religious datie* Is 
* single When a partition lia* Iteen nude indeed tlie ( performance of ) 
“religious duties also brcroues separate for cadi one of them 5 

(4) Similarly other ugns of previous separation are specified by 
the fame Author 1 “Droibcrs who arc divided may perform the acts of 
‘‘gmng evidence of becoming a surety Itestomng and taking gifts 
l lnt never those who are not separated." 


TLo» t t>di lb" Ctsj Ur <m tLe !> itrllntion of IJrriUpe 
flerf a) o cod tl* tran*H ton of tL j rtlen • f tbe Mluk but by Mr ColcUoeL* 


( Canid /run la { pie* ) 

F'-jnr»U<'ti among brrilx-r* ral*«^ bo prennnpllon of a MparallM* Irtwcen one 
of ihcbrotlxf* tad Li* ion* Ml Jf *Ji A*** V* irrtiri><n IULt\ 3 back **0 
An entry In Uxi Ib*«rd of right* towing 11 k- *barr< f r*ieh numb r It rrid 
rofe of ■enranee A ur»j% f\mt ti p,tr b»i !~*n! to Hone I It. 38 ( i C ) 
Mtn* pcr/ti i OB cannot rccorrr |4Ut mou profit* 38 Mad 5 jO 
1 Mrada Cb. Vllt 37 

• CoUbrook* read* on* roora r r*» from N rada tli Vo 30 Cb 13 f * 
tbo on tunned Ut ly preceding ho 37 It mention* additional fiel* prosing 
partition II read* thru 

smrti ftfofa i rftpbm rmlwWn, n n u 
Tr u If a qOMtlcn irl»* ( among co-beir* ) in regard lo lb* fact of a jwrtl 
«Uoo it m«ut lo aJctrUined by tbo erWcneo of kln*tnen ly tU record of tbo 
« diitribnlion or by KrparaU traaiaetloo of affair* III yifc-Jiyi htjVii I* a 
document rrldenelng parlillon TU* It one of the kxd* of writ! n csbUnw 
referred to In HWtUit* irfryaff in k £jfl II 149 abwe 

Dliamlirtpa ptrt* another reading alt >m *>* IHntahHyma “byoeen- 
pancy and by writing or by a writing cTideocIng pc lieu km 
I Mirada Cb. TUI 3ft 
GO 



1 148 Viramltrodaya, Sulapani-Proo/ when partition denied rcolebrooke^ 1, 

L Verse J 49 


Viramltrodaya 

Thus having discussed distribution, the Author mentions the deter- 
mining factors when there is a doubt about it 

YajBavalkya, Verse i4g 

5 « A partition has not taken place between us”, when m this way a 

partition is denied, the determination of the separation i e prior parti- 
tion should be ascertained i. e determined by the Chief Judge or the 
like, by the evidence of kinsmen, born in the father’s family, of cognate 
kindreds, z e relations other than these, by the evidence of witnesses 
10 of the qualifications stated before, and by other evidence as would be 
helpful m establishing the desired point, such as documents of partition 
of houses, lands, partition i.e. which had become the exclusive property 
like the yautaka 

By the use of the word cha, ‘and’, are included the signs of a parti- 
15 tion stated by Narada, viz “Those whose income and expenditure of 
“ wealth is separate, and who mutually lend at interest to each other, 
“ those also who exchange merchandise, these are separated, and no 
“ doubt”, and also of the Ordeal (149) 

Thus ends the Chapter on Dayavibhag’a in the commentary on 
20 YajBavalkya 


Ssulapani 

YajBavalkya, Verse 149 

When a partition is denied, the partition should be established by 
the kindred by the ( proof of ) separated houses and lands So Narada 
25 “ Those whose receipts and expenditure are separate, and who mutually 

“ lend at interest to each other, and who carry on business transactions 
“ separately, these are certainly separated, there can be no doubt ” (149) 

Here ends the Chapter on Partition 



1 4/t*rr«llri Cfc IX *1 Mliak him — Aim/< r/ 1149 

» rr* lie-lH 1 

CHAPTER IX 

On Boundary Disputes 

Tlw Auilwr now dcfcnltalherulr* fi r determining I #>un bnn Ac- 
Yajnavulkyu Verses 160 and 161 
In i dbpale about tie boandiry of a Held. tie oet{bboort, lie dderc and 5 
other!. lie ierdtmeu. tie cdtiraton cn lie botmdiry and all penoM moTmj; 

In lie foml (150 r; tiodd ddtrtsoe lie boundary marked by ilftn by menu 
of obierrmf lie fotlowoj maria, n motmdi, ebir*coil, chaff J tree*, 
water -embankment! arf hSU, ilepti boner btapr of lionet and itmfUr otier 
curb (151) 10 

MiUkfliaii — Appertaining t« two village* kibctmyi linmo tirade 
in a dtrjntk al-out tJ+ boundary of i ft'il at al»o in a dispute regarding 
the boundary* of a held falling within one Tillage umanla, tire na jft 
botxrf, and otheri nayeyolj, th(u!dd rrmu nr u Gx the uminira, A titulary 
marled by »ign« epalikjtiljm ilbaUi{indlibilj Ay meant <v olwernng 15 
the rrumrvls tlar^val* ifu i < Uie I grand a r) mark* made before 

A boundary i« aline delimiting a field and the like It it of 
Tour kindi The lxramlary of a country t!»c boundary of a village 
the boundary of a Geld and the boundary of a liouae hi eh of there 
ha« generally G%e dnracten'Ua according oa may be potnble Aa «0 
ha» been mentioned b) Narad* 1 : 1 A boundary is known to 1« of Gve 
klndi n one laving a Hag-mark, one marked b) tl»e fidi oue 
“kiiown by a dejKwit, one trhlcli ia umluputed, »nd one created by tlie 
"king « comma ml" Dheajitu, u one baring a flag-merk n i.r marked 
by treea Ac. ( itandlng on it), trees Ac. luring a reieraUiuce to a 05 
flag-itafT, at they ore open!) vlnble. ftfaistptu, 
PaoE 104* “One marked by the Gab”, 1 t one with water 

In It- Bea uie tlie word fuh Indicate! (the 
existence of ) water which la its lupport JVanlWnJ, “known by a 
depoait” 1 e one containing tiie fire o( the husk deporited after 
digging* fiuce it memblei a depot it on account of Iti being interred 30 
after digging fthnyavarptA, ' one wbidi ii uncluputed H , 1 e one 
which wa« created by the mutual agreement of tltf plaintiff and the 
defendant Hdjai'lsananeetA , “one created ly tlie tang ■ command ’,«• in 
the abtence of »igns for recognition created ly tlie will of Uie king 3 
1 Nc* f©*m3 In tl*> pnlUiUcd edition of NlratU. * Bo* t*tkj 103 farther n 
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Mitakshara — Varieties of disputes 


YOjiUivaliya Ch IX 
I cr’rr 150-161 


In reference to a boundary as described above, six varieties of 
„ . , , , . disputes are likely to arise as says Katyayana 1 . 

Itxcess oi deficiency as to a part, existence, or 
"absolute non-existence (of the right itself), possession without previous 
5 “possession by any otliei, and a boundary, are the «u\ causes (that lead) 
“to a dispute legardmg land" Foi example, in a clum by some one 
to the effect “My land here is moie than fi\ e nivartanas 2 ", an 
answer to the effect, “It is only five nivartanas and nothing more” 
it would be a dispute ‘regarding excess 1 Where in an assertion by a 
10 party that his land was five nivartanas, the answer is, “it is not so, it is 
“indeed less than that”, it would be a dispute Regarding a deficiency 1 
In an assertion by a party that his share in the land measured five 
nivartanas, a reply that he had no share at all, would constitute a 
dispute ‘regarding the existence or absolute non-existence 1 Where 
15 in a suit, the plaintiff asserts “This is my land and is in my possession 
“without any one being m prioi occupation", and the defendant denies it, 
and says that his possession was indeed long and continuous, that would 
give nse to a dispute where ‘possession without ptevious possession 1 
is the point to be deterrauied When there is a dispute whether this is 
20 the boundary limit or that, it is a dispute ‘ regarding boundary 1 In 

this way a dispute of this kind is likely to be of six varieties Although 
the sixfold dispute be regarding land, still as the boundary also is deter- 
mined either under an express or implied text, ( the consideration of ) 
that has been incorporated m the chapter on ‘Boundary disputes’ 

25 Those who belong to the neighbourhood are neighbours , Samantah, 
and those, belonging to different contiguous villages on the four sides, 
are residents on each (point) of the boundaries For a text of 
Katyayana declares that “ A town is the neighbour of a town, a field 
“is said to be the neighbour of a field, a bouse has been indicated to be 
30 “that of a house on account of its being situated in the neighbourhood” 
By the words ‘a town &c \ are indicated persons residing therein e g> 
in the expression ‘the town was routed 1 The use of ‘neighbours 1 is 
also indicative, by implication, of those contiguous to them Katyayana 
also has said “Those who are closely contiguous are called neighbours, 
35 so also are those who are contiguous to these, and those who are 
conti guous to the contiguous resembling a lotus m their formation* 11 
1 Verse 73 2 " " i A measure of land =; 20 rods 



^ — SrAonrat Maala* tic. 1 15 1 

Sthivindj five 1 ter*, i e ohl m n By using tbe word others 
Adayak, are included the }fau!a* ani\ (J flkrtat The definition of old 
men and others hat been given by the Sane Author that « Those 
u who have witnessed anything being brought abiat, are considered 
44 at old men being endowed with the qualities of them, quite apart 5 
u whether they are actually aged or no- 

u Those who lived before at neighbours and afterwarJi migrated 
u to another region, are called by tb- sages the natives or J/au-rti 
‘ of the place, as they had their ( domiale or ) origin in that place 

“Those moreover w)»o, since the) bring out a ,fact of old, at 10 
being borne oat by tradition, b) am act of peaceable possession and 
by tpeoal episodes relating to it, ure known as tbe i Uhrtu or die 
antiquarians 

Gcpilj, herdsmen, i e those nbo tend the kine Shmkfjluijalg 
cultivator* on the l-oumlary %. e tillers of the fields lying contiguous to 15 
the boundary Serve chi vanajocharab ami all /*r«<wu monny m the 
jirre'tt, i e Uie fore it en inch as hontaroeu Ac These moreover, lave 
l*en mentioned by Manrf p “Hunters, fowlers, herdsmen fisher 
“men, root -diggers, snake-catchers, gleaners and other foresters-” 

Sthalun, a mound , a raised portion of ground aijSrilj char-eoal 20 
the refuse of frre hJjhalj, chaff* the coating of comi, dnmub tree*, like 
tbe (Indian^ Gg 1 tree aetaJj a ieatereml>anhnent, of a dam to a flow of 
water chaHya, a heajt of stone i e an embankment of stone or any 
other material By the use of the word Adya, any others arc in 
eluded bamboos, end &c. 25 

There 1 moreover are of two classes according as the) are viable, 
or not visible Vide Mano 4 “Let him mark die boundaries (by) trees 
“such as the Nyagrodhaa* Aavntthaf*, Himsakas, cotton-trees bilks, 

** Palmyra palms and trees with milky juice ( 24 C \ By claabritig 
shrubs arid bamboos 4 of different kinds, 'ramls, creepers and raised 30 
i Oh. MEL SM ’ 2 Tn I /*dir* 

3 C * the bocBiUries 4 Ch. VIII 4ft- 48 (1 

6 hjigttxfbn FVraj Indie*. Aknttb*— Vkin Hell gfo**. Kirafak* — 

Dot** Frondo**, BiU-Bhole* Hobart* Trcet with milky jnle* l « Ark*— 
0*kticjJs Glf*nto* | Udambarm, Ficu G1 o*b*t»U fce. 6*mJ — Ae*cU 8im*. 

6 notice* *l*o another reading m. KufynbhfuImM Kind* 

f*jj4it* r**di h.uly*k*. , 
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Mitakshara — Trees etc. 


i 


Ydjfiavalkya Ch IX 
Verses 160-151 


“mounds, reeds and thickets of the kubj&ka 1 so that the boundary 
“( mark ) will not vanish ( 247 ) Tanks, drinking reservoirs, wells, 
“and fountains should be built on boundary junctions, as also temples, 
“( 248 ) ” These are visible ( marks ) 

5 “ Having 1 seen that through men’s ignorance of the boundaries 

‘‘trespasses constantly occur in the woild, let him ( i e the king ) cause 
“to be made other marks of boundaries which remain hidden ( 249 ) 
“ Stones, bones, cow’s hair, chaff, ashes, potsherds, dry cowdung, 
“ bricks, cmders, pebbles, and sand ( 250 ) And whatever other things 
10 “ of a similar kind the earth does not corrode ( even ) after a long 

“ time, these he should cause to be buned as invisible signs where 
“boundaries join (251) By these signs the king shall ascertain the 
“boundary (of the lands) of two disputing parties’’ These are 
( boundaries ) with their marks hidden 

' Page 105* 

15 By means of these visible and invisible marks pointed out by the 

neighbours and others, the king should determine the boundary of 
the two disputing litigants 


^ t 

Viramitrodaya 

Now the Author states the method of the delimitation of the 
20 boundary 

Yajnavalkya, Verses 150, 151 

In a dispute regarding the boundary between two villages, the 
neighbours and those others stated before marked 1 e identified by 
means’ of mounds, char-coals &c should determine 1 e fix, the boundary 
25 Katyayana states the characteristics of neighbours thus "A town is the 
“neighbour of a town, a field has been declared to be that of a field , a 
“house has been pointed out to be that of a house on account of its being 
f ' “situated in the neighbourhood." That village which by its encircling 
1 c , surrounding, is situated on the four quarters is the neighbour of 
30 that village The meaning is that in this manner also is of the land, 
house, etc ( to be taken ) By the word grdma, ‘town’, are spoken of 
the people residing there , sthavirdh, ‘elders’, 1 e , ’old men By the word 
ddi, ‘and others’, are included the manias, uddhrtas and others 


1 Mann Oh. VUL 249-252 
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Tbo characteristics of vfddkas &c. bare been mentioned by KS tyfiyan a 
thus : "Those by whom was seen the transaction men possetsing these 
"qualifications, whether they ore old or not old ore declared as trddhat 
"Those who were formerly residents at tho place »nd afterwords had 
' gone to another region these as they originally belonged to that place 5 
"are called moulds by the sages Those, who marked with the cbarnc 
"tcrittla of knowing (the boundary) from hearsay possession transaction 
"tradition, ( help to ) bring out the decision arc therefore known os 
uddhrtdh m 

Gopdh 'cowherds those who tend the kine. SlmA-hrfhdjidM 10 
cultivators on the boundary ;.r., cultivators of tho field on the boundary 
sane ranathdnjio, 'all persons moving in the forest i e tho hunters 
fowlers tho forest-guards and the like By the use of hte word c ha also 
twice arc included fishermen, gleaner* and tho like as also root-diggers 
snake-catchers and tho rest. So also Manu 1 "Hunters fowlers herdj 15 
men fishermen, root-diggers snake-catchers gleaners and other 
"foresters'' 

SlhMdhgdro, 'the hard charcoal f r the remnant of the wood 
from the fire. Stkdlangdra is the reading In some places In that case it 
shoukl be explained as sthalam a mound* meaning a raised portion of tho 20 
ground. Tu^hdM 'chaff* ix n the coating of com dnxmdfi 'trees such 
at tho Plak^ha or the like trees sttuh embankment r aJmlkah the 
ant hi IT an devoted place well known in tbo Central Provinces as 
DM ubJimdu t^n T»fj nimnoin slopes such as pits, etc, cutki 
•bones arc well-known chtntyah, a monumental village tree. By the 25 
word Adya ire Included pebbles etc. That has been stated by Manu 1 
"Stones bones, cow s hair, chaff ashes potsherds dry eowdang bricks, 
dndert, pebbles and sand (250) Aral whatever other things of a 
' similar kind tho earth does not corrode ({even ) after a long time these 
"he should cause to be hurried as Invisible signs where boundaries join 30 
251 (150-151), 

SQlipfinI 

YflJRavalkya, Verses 150 151 

la a dispute about tbs boundary of a field the SlswaAlt, ths local 
Inhabitants syddfidh tbo old By tho uso of tbo word ddt and llko othsrs 35 
tbs hunters sto, ara miant. By vUlblo signs such aa Immovables etc 
hlddon marks, such u charcoal eta tho markod boundary they should 
dstarmlns. (180 151) — 


1 Oh.YIU.JM 


Cb. YILL 50- 51 



1154 


Mltakjhara — When no marl ,s oust 


l m VAjfinva!t ga Cli, IX 
I Verse ICS 

When, however, the marks do not exist, or being m existence 
are ambiguous by reason of the non-determmation of any mark there* 
of, the Author lays down, a rale for deciding the dispute ‘ 

Yajnavalkya,, Verse 152 

5 Men of the neighbouring villages, or of the same village, being in number 
either four, eight, or even ten, having put on garlands of red flowers, and red 
dresses, and takmg some of the earth, shall determine the boundary 

Mitakashara — Samantah, men of the neighbouring villages, z c. ns has 
been described before 1 . Samagrama£chatwarosbtau daiapi wa, or of the same 
10 village being in number fow , eight, or even ten, thus being of an even 
number and belonging to the neighbouring villages, 2 putting on chaplets 
of red floweis, and clad in red garments, and with lumps of earth 
placed on their foreheads, shall determine-/ e. point out-the boundary. 

The alternative suggested m the expression Sdmantil nil “men of 
15 “ the neighbouring villages or ”, has a refeience to the witnesses ment- 

ioned m other Smrtis. For Manu 3 has said “The settlement of a 
“ dispute regarding boundaries shall depend on witnesses ” Here 
( therefore the decision by ( means of ) the witnesses is the chief course 
Failing that, by the Sfimantas. So it has been laid down by Manuk “ In 
20 “the absence of witnesses, men from the four neighbouring villages, 
“who are pure, shall make a decision concerning the boundai y, m the 
“presence of the king” Failing these, the neighbours of these shall 
decide, as says Katyayana “ When the men from the neighbouring 
“villages are (suspected to he) corrupt on account of personal interests, 
25 “undoubtedly the decision must be obtained from men of the other 
“neighbouring villages, regard being had to the importance of the 
“interests at stake When even such neighbours of the neighbours are 
“found to be faalty, it has been laid down that the neighbours of these 
“should be selected, but the king, knowing well the law, should never 
30 “engage men who are vitiated " 

1 i e on page 1149 

2 Samagramah — Both Mandlik and Borrodoilo translate Samagramah as 
“ of the village in which the disputed land is situate ’ The expression simply 
moans “ of the some village ", and may bo mtorproted as has been done b) tho two 
eminent writers named above, or may be taken as adjectival of and quality in g the 
Samantas, as has been done by Balamlhatta ( soe p 275 1 18 ) Apnrarka notes a 
different reading altogether viz “ g pH^-tl ST HUT SWT &c ’’ 

8 Oh Ym 253, 4 Oh VHI 258 
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In the alwence of tlx* Slmantai anl other* mm wh ' are native* 
of the place ( MiUiif) iSoald r elected ^mre Kalyiyau bai !*H 
down the order i M In tlx* al**enc* of th<-*e t! r xrt-»rvf j the Jfru’a* 

*thr in ler*, tip L J Orf i onlble ether* thrall be * Ire* ed eve n in 
,, lhf tixfold difpaJr* regarding irmflOTsUr*** Thr««* v imanla* and 5 
Other* are xdected wcor hng to the prq* ml rcnce < f their naral«er or 
merit, n If the text 1 “Tl r tint (mean* to l«* retried t for a deadon) 
nre the SianUi »l rnl ! th vie free from on) I Vmuh the next * 

** if por*«***e 1 of poo-1 qaahtif* *Hoa1 1 I*" doal 1 uni llxwe crxl to 
them. If f milarlv qtuhGed »’>oul l l*e tret c ( m mmd*T )” 10 

Moreover, there mtimw (referred to #1 ive\ alio the ocigb- 
bwrc and ottar* I’no 1 1 dctmnme tie- 1 atvlirv after lbe\ ore duly 
«wom aneordmg to the f&nn | r rnl**d f *r each n It th- text of 
Minn 1 * ^l/rt them | alt mg earth on tlxnr lie*!*, trrann^ chaplet* of 
“(lower*, anl pntung on red lret*<*f l«nng *wr>m rarh by (Ux- 15 
u reward* for) h!» mrritonmt* ImK • ttle ( tlx* l.utindary ) In uncord 
‘ aoc* with the trull " TV | land in (the rxprr*iion) they ihonjd 
lettle w n*ed with* new tnohvute the en .igement of two, anl not 
of on Save lm |»ernmtel one t > lettle a Vnmlary thai 

“ Slwal l • ungle nun un lertsle U» fix tlx* Innn 1 in he mu»t do an «0 
“ after hanng kejit a fa t* wearing a garland of red (lower* and a red 
rohe and hanng placed th earth < n lm Va 1 A* for the text* 

** One rain ihoahl not determine the lonndar) tlioagh lie Iw a rctuUe 
* ]*r*on regard Iring Iml to It* inij stance thu Imnnen ihnald he 
“ entroited to a plant lit) of |Kr<on»" an 1 the proHlntion which it 05 
contain* agamrt one tlut jirohilnti si extrn 1* to one other llian tlmt 
wl» t* ajiproveil of both ( the tnuor* \ and who it conver*ant with tlie 
law Tim* tlwre ia no conflict 

hren when tlie marLi indi ai a monnd Ac. nre not available 
Nandi 1 hai mentioned a ijiecul inode of finding oat the loun<inr\ by ^0 
1 of hlljijtai lUJtrmUan* p (0 I iUMiiU 

3 Ch.MII 4 CkXI 10 

5 I>f J lljr p(r i a h tdlnc k-tvw aVei ' U»Iap k jl i f. t »dU In a 
eoIWh-d fr*n>f of ml ml M 
C o(Mr*J*Ch.\| i 
7 Oh XI t 
G7 
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the witnesses, the neighbours &c, thus : “When a piece of ground has 
“been earned off by a stieam and 1 thus the boundary marks have been 
“uprooted or destroyed, (they shall fix the boundary) according to the 
“inference to be drawn from (an inspection of) the spot, and according 
5 “to the measurements, and according to the traces of possession” i> e 
they should determine ( the boundary ), by noting in those boundary 
regions where a down-flowing nver has carried off or washed away 
the marks, and which have thus either been uprooted from their places, 
01 been destroyed (altogether). There, (the expression) ‘according to 
10 the inference to be drawn from the spot’ means according to the 
inference as to the old spot, the marks whereof have either been up- 
rooted or annihilated ‘According to measuiements,’ eg 1 The field lies 
on the west of this village measuring 1000 rods commencing fiom the 
village’, and the like, or according to the evidence of long and lmmemo- 
15 rial possession within the knowledge of and adversely to the opponent. 

Page 106* 

A special rule has, moreover, been laid down by Brhaspati 2 in this 
connection “ Those persons will be proper witnesses in disputes of 
“ this nature wbo know the oiigm of the title, the evidence lagarding 
“ it, the duiation of possession, the name, and also the character of the 
20 “ (particular) piece of ground” 

These witnesses, Sfimantas and others, moreover, being sworn 
according to the oaths of each, should be questioned by the king in the 
presence of Kvlatf &c« As says Mann 4 . “The witnesses (giving evidence) 
“regarding a boundary, shall be examined concerning the land-marks 
25 “in the presence of the Kxdas of the village, and also of the two 
“litigants” The witnesses &c thus examined should give a unanimous 
decision of all together regarding the boundary 

The boundary thus determined by these, together with all the 
marks pointed out by them, with the names of witnesses &c specified, 
30 should be noted on a document that it may not be forgotten It has 

1 Dr Jolly interprets ^ and os separate results following from 

tlie actions of separate agents and translates thus “ or abandoned (by the owner), 
or the boundary marks have been destroyed &e — ” 2 Oh XIX 14 

3 See Yajfiavalkya II 30 & the Mitakshara thereon pp 746-747&C , above 

4 Ch Yin 254 
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Vfttr lij I 

•Irolwrn wnl 1»\ Mantf ** \* Uk'v 1*mg rx*nHn<*d drcbri' the marl.' 

‘ of tbe l mniLn^ ( t >1*" >. r\ «*n so th^klng shill juxtlj cim- them *11 
‘'to hr fixed Mweeu ejch tillage r 

|( within an interval of thm* fortnight' from the da\ of the 
making of (o ilea ion rr^anhnp>llie loandnry, no calamity nther from l 
the king or Itod falUm tlie i t the wane* es ’'iiinnut *n 1 other* 
then • proof of that wool l rdaUidi tl»e decision »s in the I nn Ian 
This luterr*! about the calamitx from God or Un 0 hi' l>een lai 1 down 
by Kilyijraoi ** In d rations regarding * txrandar) in the o e of the 
u ordeals Irv A< m an 1 of the lotHung of the ( Irdy ) feet tlr mt-rcal 10 
** for ( tlx* nutation of ) a caUmit\ from t od or bn 0 n respectively 
“three fortnights, » fortnight ami sntn days-" 


Mramltrodaya 

When however the aforetUted nurks do not cxslsl or are nmM 
gaou* by reason of their being or not ban” (regarded as) mark* then IS 
the Author states the means for a dediion 

Nijnavalkya terse ija 

SJrumtH men of thr* neighbouring villages as hare been cc** 
cribcd before j sana^rdrull men of tbo sumo village i of lh« 
immediately adjoining Tlllagci tficja- J nukton dma tr,/ four eight or 20 
ten , who themi circs arc sure of the boundary with red flower* and 
clothe* oil and with clods of earth placed on lh*ir heads ilmln 
mjyryu^ should determine the boundary i e should dcGnitcly fix 
The adrerbs a/i trJ alto, or arc Indicative of option In the 
expression 'or the somantns tbe word 'or Intends sritnctsci aj say* 
Mand* ' In the determination of a boundary the testimony of wit 
nesses (may be availed of) similarly* In the absence of witnesses 
1 four men from the four neighbouring villages shall mako n decision 
concerning a boundary in the presence of the king k&ty&yana also 
(same asp 115411 23-50 above) Similarly In regard to witnesses jq 
tbe iimc author says In the absence of the ttimanht th mania t 
' uddhftas and like other*," Mann 1 * 3 “ Placing earth on their heads* 


1 Ck VJ1I fll 

3 — !■ • he l Ur reading than mar which wouH r«'4 when Iran ilatcd 

a»d fcud by tamo ' 

3 Ch. VUL ■>! 


4 Ch, vm 3 j 


5 Cb MU i, 
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“ wearing chappels of flowers, and putting on red dresses, being each 
“ sworn by his meritorious deeds, let them settle ( the boundary ) m 
“ accordance with the truth 

After the determination in this manner, if any calamity owing to 
5 the act of the King or of God does not occur to the sumanta * and the rest, 
then the boundary determined by them should be (finally) fixed by the 
King, vide this text of Katyayana “ In the matter of the settlement of 
“a boundary, m the ordeals by the hosa, ns also by the touching of the 
'fleet, (the occurrence of) a calamity from the King or God vuthm three 
10 "fortnights, one fortnight, or seven days (respectively) is regarded" (1 52). 


Sulapani 

Yajnavalkya, Verse 152 

If there be doubt as to the marks themselves, then the inhabitants of 
the neighbouring villages, four, eight, or ten, even in number with red 
15 flowers on heads and clad in red robes, affirmed in the oaths stated 
before, placing clods of earth on their head, should determine the 
boundary ( 152 ) 


When, however, o£ those who gave evidence as witnesses, any 
disease &c is noticed within the interval of three fortnights, 01 when 
their evidence conflicts with the testimony of witnesses other than 
those cited by the defendant, and who are entitled to more weight by 
their qualifications and number, then those ( formei ) deserve to be 
punished for their false evidence The Author states the rule as to that 

Yajnavalkya, Verse 153 ( 1 ) 

25 In case of a falsehood, they should severally be punished by the king 
under the middling amercement 

Mitakshara — Anrte, in case of a falsehood , 7 e £01 telling a lie which 
was the basis of the decision, all the Sdmantas shall each be punished 
madhyamasahasena, with the middling amei cement? ne with a fine of five 
3 q hundred and twenty four panas 1 2 That this penal provision 1 efers to 


1 There are three grades of Sahnsas, ippi, qwpr and see Narada 

2 A tpu is a com either of copper or of gold The ordinary Pana is equal 
in value to SO cowries t e about 3 or 4 pies 
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tbe Sim inf i« h Inferable from tire fact tlut a s pnrate ivuvision of 
pmuahment bos been made in other Smrtis Cor the tvitne iei If tu! n 
&c tor nys Mwah If they determine (the boanJarr > in tlr* nunner 
“stated, they are goddess (being} Neraarw witne**-* but if tbe\ 
“determine it unjustly, they r hall Vie com pelled to ju\ a hn of two 5 
“hundred (para*)" Nirada 1 also baring bi 1 down i1k» middling amerce 
roent for th** Sba/m/s* in **'*h r »o!d however the nei 0 hbour* e|*-Mk 
“Calielj when called npon to leade • qarstion of this sort they thill all 
*ix* punl lied severally by tb** king each hating to jut the tine of die 
“middling amercement, baiprr*cntrd • pannhmeotof the firit degree jq 
for the neighbours of tbev Should the rest of those engaged m * 
“dispute regarding land tell a lie these are (conndered *1) sinners 
“and shall be punished with a fine of the first amercement" The 
nine pnmihtnent lia* al*o been laid 1 down for tbe l/au!a.« Mdrr* Ac 
“Tlw l/auto*. the KM era and tlx- rest dull also each l>e severally 15 
u punished with a penalty thev iball have to pay the fine of the first 
“ degree if tliey make falie statements" By tb* n?< of the expression 
Ad and tlx* mt are included, the cow he rds, bird-catcher*, I mo ter* 
ami other inhabitants of the forest- Although, by reason of thru* be- 
ing engaged in a sinful avocation the we of the Urd-eatchen Ac is 20 
made only in |»ointliig oat tlie marks and not in tlx* actual deter- 
mination oC the boundary ita If still the iin|xrnth»n of a penalty a 
proper aa it is likely that a false statement may lx* made even in the 
pointing oat of the mark or sign 

The role alto pan till meat laid down in “In license of a falwlxx*!, 25 
‘they ihonld be severally ptmislted has a reference to (statements 
mode throngb) Ignorance, once Kitjayan* lias hud down a serrate 
punishment for those who do so by design thus M If of tlirwe many 
‘assembled together all do not declare a decision either through fear 
‘ or out of avarice, they thall be punished with tlx? hightest nmerce- 39 
menb” Similarly tbe same punishment los lieen prr*cril>rtl by tlte 
Same Author In case where there ha dbcrejuncy among tlie witnesses 
“If there be a discrepancy among tliose examined, they shall 
M punished with tbe highest amercement M , 


1 Ch VIII 17 
3 Hj- Strtd* Oh- XL 8 


Ch XI 7 
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Mitakshara, Vira.— The Icing should iletei mine 


[ 


Y 6 . 3 T 1 ava.lkya Ch IX 
Verso 15J (1-2) 


Having thus punished the witnesses &c for speaking falsehood 
through ignoiance or other cause, a fresh proceeding should be com* 
menced for determining the boundaiy • For the same Sage having 
observed “ After having punished m the case of a statement with- 
5 “ out knowledge, the (question as to the) boundary should again be in- 

vestigated”, has laid down the proceduie for detei mining the boundary 
thus “ Having excluded such of the neighbours as aie ( found to be ) 
“ faulty, he should select others, and joining them together with the 
“ Manias &c., the king should have the boundary deteunined , this is 
10 “ ( the rule ) known to those who are conversant with law ” 


Viramitrodaya 

When, however, within the inteival of 1 three fortnights, a 
disease etc is seen, then a punishment should be inflicted on them, 
so says the Author 

g Yajnavalkya, Verse 153 ( 1 ) 

Am tc, hn the case of a falsehood’ 2 c , if they ( are found to have ) 
told a lie, for that reason, lc, 'these’, 1 e , the sdmantas and the rest 
should each be punished with twenty-five panas, the penalty for the 
middling amercement. 


Page 107* 

20 When, however, the Sdmantas and others conveisant ( with 
the locality) or the marks do not exist, how should a decision be made ? 
So the Authoi says 

Yajnavalkya, Verses 153 (2) 

In the absence of persons knowing, or of marks, the king should 
25 determine the boundary 

Mitakshara In the absence of persons knowing, such as the 
Sdmantas and others, and also oE marks, such as trees &c, raja simnab 
pravartita, the fang himself shall determine the boundary , 1 e shall cause 
it to be determined. The causal is heie understood The land, the 
60 subject-matter of dispute, lying between two villages, should be 
divided equally, and should be assigned to the two litigants, after 
speed ^ mg thus “this is the land of this man”, “this land is to go to 
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that min", tod boundary maria should lx made at tbo spot interven 
mg between the two- When the land appear* to I* of immense mo 
to one of the two litigants, then the whole land of the village tlwald 
be given to him alone ns says MantH ' If the boon lary cannot be 
H arcertamed ( by any evidence ), the bug knowing the law ihonld S 
“himself n«ngn Uw land to such (or the two) to whom it woald be 
M most serviceable This li the law” 

Nlramllrodayi 
\fiJRavBlkya Verve 153(a) 

If the persons who know or the signs do not exist then the 10 
King prmartitd ibotild determino 1 c cause to be determined the 
boundary In pursuance of hit own wuh- Here th cnujalls Implied 
At ta> i Nar*da T When however thcrodonot emt persona who 
"know nor la there any mark In the boundary then the King should 
"himself determine the boundary of the two after ft personal inspection" 15 
In the Mltikaharl* this has been explained as *the boundary should be 
* determined by the King by an equal dlviiion of the land under dispute." 

Uf has pail-* \\ hen land has been taken away from one and added to 
"another village, either by ( the inundations of ) a big river or by the 
King bow should tbo Investigation be in such a case l (.16) The land 20 
abandoned by a nrer or granted by the King belongs to him to whom 
* 11 ( 10 ) came. Otherwise men wQl not receive any benefit from the King 
"or through fatc(17h Loss and gain and nl jo the life of men depend 
"upon tbo fate nnd the King, therefore In all transactions whit has been 
"brought about by them should not be disturbed (18). W here between 25 
two villages a river has been fixed as the boundary thst should not be 
removed on account of diminution or accretion any one removing 
it will be liable to punishment (1 9). The falling ofT of the banks on one 
side produces an Increase In tho land elsewhere that Increase must not 
'be taken a way from him (20), The meaning is that the land which was 
produced by the encroachment upon the bank belongs to the owner 
of the other tide 

' When land Is carried away by the swift course of a river over 
Sowing a cultivated niece of land the previous owner shall recover 
u it ” (21). The meaning Is that tho land which has been carried by the 15 
overflowing of a river by crossing over another land, remains as of the 
ownership of the previous owner U53). 

1 cl viu « oh xi 11 ~ 3 T use i a ~ t CkxtxTB^T 
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Verse t 303-154 


Sulapani 

Yainavalkya, Verse 153 

If a false declaration be made, they should be punished by the king, 
each separately, with the middling amercement In the absence of marks 
for identification, the king should himself make the boundary ( 153 ) 


With a view to demonstrate that this text is founded on 3 ustice, 
even though there is no room for supposing that it is not so, the Author 
mentions an extension 1 of the rule ( stated m the last two verses) 

Yajn&valkya, Verse 154 

The same rule should be understood ( to apply ) in ( the case of ) a 
garden, a ware-house, a village, a watenng-place, a pleasure-garden, a house, 
a rain- water course and the like 

/•v 

Mitakshara — Aramah, a gat den, apiece o£ ground intended for 
growing and gathering -flowers and fiuits Ayatanam, a ware-house, 
i.e a house, or a plot of ground set apart for storing husk or straw. 
Gramah, a village, is well-known The use of the word village, moi eover, 
is indicative of a town, by implication Nipanam, a watering place , i e 
a drinking place, such as a well, a pond and the like. Udyanam, a 
pleasure-garden, i e a pleasui e bower Vesma, a house, i e. a dwelling 
place In ( the case of ) these i e the garden &c , this very vidbih, 
ride, i e as characterised by tbe (. rule about ) schnantas, witnesses 
should be known (to apply ) Similarly ( should be tbe lule ) in the 
case of water-courses ansmg from excessive ram-fall z e m disputes 
of a kind where it is alleged that “tbe course of water flows by the 
middle^ line ) of these two houses or those two” By the use of the 
term Adb ‘and the like’, the same old rule should lie known to apply 
m the case of mansions also For Katyayana also says “And also in 
the case of a field, a well, a tank, and even a meadow, or a garden, 
a house, a mansion, a xesting place, tbe abode of a king and the 
“ temple of god ” 


1 An is an extension or an extended application of a rule to things 

not directly covered by tbe rule itself For an explanation of this passage see 
Balombbatta.pp 277 and 278 and note 6 on p 982 
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Viramltrodaya 

With an eye to brevity In the treatise, the Author extendi the afore 
slated law to another tubject 

Yajnaralkya N tru 1 54 

ArJmch a garden tx a pleamre garden djatanam •* war eh on ie 5 

apiece of land ret apart as for stocking husk straw etc £ r&mah n 
village ,ls also indicative of a town by implication tufdnam, *a water 
lug place, suchai a well arcicrroir etc. udutnam apical a re bower ix 
a piece of land set apart for sport t firms a house , ix a dwelling place 
rcrtkdnbuprcvdha a rain water-course ix a channel of water produced 10 
by the monsoon «howcr» for thcie e^ka era, thl» »ame tx aa slated In 
regard to the bon ndanr,isricMi$ rule ix the method of determination 
By the word ddi ana others ate included a field, door etc. 

pfhagpati 1 j From since the tune of it* foundation a home a pool 
"a »hop or the lllcc whatever has been occupied by a man in whicherer 15 
manner and upto whatever period that mart not be diitarbed from 
‘hhn"f24V Windows, water-courser a* alio a projecting* balcony a 
channel for the oatward flow of water from n quadrangle contracted 
•before mart not be remoTcd" (”*5). 1 raadh *a water-course run-y^Aa 
rtdikd a projecting balcony a balcony mode of elephant tusks 
ckatujidtam a quadrangle a hoaje with four door* sjtmdaniktf 1 
chann J for water , 1 e 0 portion of the floor known a* osarl wafi 
Kltynyana One should not let rain water* drop nor contract n 
"gutter In another* house" Drhaipatl* A priry a fire-place a pit a 
receptacle for leavings of food and other (rubbish) mart never be mndc 25 
•very do*c to tbe house of another person. Similarly* 1 \ passage 

•through which men nnd animals go to and fro unprevented Is called 
sariiserafia and must never be obtruded by any one. k&ty&yana 
“One should construct a ring* for discharging ordure, urine and filthy 
water, a fire-place nnd a pit after leaving a space of a couple of cubits SO 
from the wall of another ” Cfiakram ring , for oil etc. Similarly 1 Of 
trees springing up in the mldit of the boundaries of two fields the 
fruits and the flowers produced therefrom should be made over to the 
owners of the fields tx to the owners of the two fields Of the trees 
•which have sprang up In one mans field* where the branches become 35 
"embedded In another's field that one should bo regarded as the owner 
* of these In whose field they hare become embedded these 1 e the 
branches ( 154 ). 

1 Ch. xix. n-5 

S Dr Jally tnailatM u * peg projecting from * will ( a*©d to 

bang tbwn c* ). " 

® nnfrfwi w WTKhi — Hr Jolly Tr “ ■ h; ai ri* of four 

wuldlagt, and a ehaanal for Urn oilt of wiUr„ mwt not bo bloclod. ” 

< Yirto7M 

® — another raiding la — 1 wlntkrw cotnmmdlnc a tlew 

C Gb XIX fl 7 J7 r Aaryon Ch T IX 7 

8 Vtm7M 0 'rt-mctbir reidixg U si-* mound, 10 V«rw 60-761 


1164 


^ulapani, Mitakshara— Foi usurpation 


YAjflaiialkya Ch IX 
Verses 164-155 i 


^ulapani 

Yajnavalkya, Verse 154 

Ab to these a e the gardens etc this same rule 1 e as characterised 
bn the Sdmantas, witnesses etc should he understood By the word ddt are 
5 included fields etc (154) * 

Having stated ( the rule regarding ) the decision of a boundary, 
the Author states, m that connection, the punishment for destroying 
the boundary marks and the like ( acts ) 

Yajnavalkya, Verse 155 

10 For breaking np the boundary, for encroaching beyond the boundary, 

likewise, and for usurping the lands, the punishments are the lowest 1 , the 

highest, and the middlemost ( respectively ). , 

Mitakshara. — The common (plot of) land sepaiatmg many fields, is 

a maryada, boundary, for breaking that up with force, simabkramane, for 

1 5 encroaching beyond the boundary , i e for encroaching 

Penalties for break- beyond the boundary and ploughing, and also 
mg a boundary &e J J r _ ® D p , 

for usurping a land by a show ot tear «c , the 
punishments, respectively, of the lowest, the highest and the middlemost 
S&hasas should be undei stood The use of the word ‘'land” ( Ishetra ) 
20 here, is intended to include by implication,^ house, a garden &c 

When, however, he usurps laud &c , under amistaken notion of (the 
same) being his, then a fine of two hundred (panas) should be understood* 
As says Manu 2 “He who by intimidation usurps a house, a Tank, a 
“ garden or a field, shall be fined five hundred {panas), (if he does so) 
25 “ through ignorance, (the fine shall be) two hundred {panas) ” Having 

regard to the magnitude of the land or the pioperty usurped, even the 
highest ameicemeut may sometimes be prescribed And it is for this 
that it has been said 3 * * * * “Coiporal punishment, confiscation of the entire 
“ property, banishment from the town, and branding, as well as- arppu- 
30 “ tation of that limb (with which the crime was committed), is declared 

“ to be the punishment for a Sahasa of the highest degree . 11 

1 See Narada Ob XIV for a detailed description of Sahasas or offences 

2 Ob VIII 264 

3 Bj Narad a XIV 8 Ibe edition of Narada by Dr Jolly reads ono more 

line before tbe two quoted by V ljfianesvara It runs thus 

„ 3^ 305- sparer — , 

Tr 'For saha a of the highest digree, a fine of not less than jt thousand 

(pones ) is ordained ” 



FWanHrs Ch IX *1 V?ra^*fGla.& Mltaksharfi— Err^ion* 
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\ rrnmltrodayn 

On tho occasion (.of diacu smg)thc boundaries while mentioning the 
penalty for a transgression thereof the Author states the nmo penalty 
in another connection olio with a new to brevity of th treatise 

N alflavnlkya Neric 155 5 

The common plot of land disconnecting the fields etc. li maryddd 
‘the boundary For a forcible breaking of that and for transgressing 
the boundary and beyond that by tillin'* etc. usurpin'’ th land of 
another by a show of fear etc„ the punishments of the lowest, highlit 
and the middlemost amercements shoatd respectively bo administered. 10 
By the use of the word taihJ 'likewise immediately connected with 
the word land are ludoded the homes gardens etc. By the word la 
'however , Is excluded the breaking up of a visible mark (1 55). 

^Gtapanl 

kijflavalkjra \erse 135 jj 

For th* breaking up of a boundary L e for tran«jjrt*slnp? a boundary 
for t<ddnR away land re*r*cllr*Iy tho puniihmmts era th« mlddlinR and 
the hiRheit aroercemtnU (155) 

Moreover when after obtaining the permission of the owner of 
the Geld eitlier by request or by payment of money a man wishes to JO 
erect a dam for water or sink a well and if the owner of the Geld 
obstructs him the owner himself is pomsltable So the Author tays 
Yajfiavalkyu, Vortso 156 

An embankmeni however producing benefit should not be prohibited, 
where the injury b slight, ( as also ) a well which occupies but little space, 05 
but has abundance of water which deprives another of bb land. 

Vxar 108* 

Mi lih fh ara — Setalj on embanlvun^ i-e the construction of a dam 
to a waterflow shoald not be stopped by Use owner of tbo field even 
though It tkprtvci, t e destroys auothers bad, provided that it causes 
lfitlo Injury and is productive of mucli bcneGt (to many ). A well, more- jq 
over as it occupies a small portion of land canse* little Injar) and is 
beneficial on account of the abandanca of water ( in it), (to It) ahoold 
never be stopped The use of tlw word well, moreover 11 Indicative 
by implication, of a small well, a watn'-pond and the like others From 
this it necessarily follows tliat wh«*n, however It occupies the w}»ole 
field and thus causes mnchlnjarv orlieiug in a field in the vkdnity of a ^ 



1166 Mita.) Vira, & Sftl v, —Dykes, kheya anil Bandhya (ih * ,X 

river or similar other water-place, is productive of very little benefit, it 
may be stopped The two-fold character of an embankment has been 
mentioned by Narada 1 “There are two sorts of dykes (or watercourses), 
“ one called they ah {ie- otie which may be dug into the ground ), and 
a “ another called bandhyah ( i e. one which may be built up ). It is 

“ called a Iheycd when it lets ( out ) water to flow , and it is called 
“ bandhya when it stops water from flowing ” 

When, however, any one wishes to repair a dyke prepared by 
, another and destroyed by delapidation or any like cause, then he 

10 should do so only after asking the permission of the former owner or 

his descendant, Or of the king As says Narada 3 "If a man were to put in 
“repair a dyke erected long ago but decayed, without asking the permis- 
“sion of the owner, he shall not have the (use and) profits of it( 20 )• 
u When, however the owner is dead, and also all his human progeny, 
15' “he may ask the (permission of the ) king and may set the dyke in 

“order (21)” 

Viramitrodaya 

The Author mentions an exception to the fine stated for usurping 
a field 

20 Yajndvalkya, Verse 156 

( If to the owner of a field the injury be slight, if such an embank- 

ment, 1 e , dam is productive of great benefit to others, then the con- 
structor of the embankment should not be prohibited i.e. stopped, by the 
owner of the field The clause “ which deprives another of his land” 
25 is connected to both In a small field a well with abundant water 
should not be prohibited By the use of the word tu, ‘however’, is 
. excluded an embankment which would cause injury to many on 
account of its injuring the whole field (156) 

Sfilapatii 

30 Yajnavalkya, Verse 156 

If in another’s field, an embankment which is being constructed by 
another be useful for many, and cause slight injury to the owner of 
the field, then such a one should not be prohibited, similarly a well 
' also ( 156 ) __ 

1 Ch Xf 18 

2 See Xarada Ch XI 19 W here the necessity of both these kinds 1 * 
explained vi 7 too much water destroys a crop and therefore it is to be let out 
( /heya ) , so also too little causes the crop to wither, and so also water has to be 
stored ( bandhya ) See Bajambhatti p 278 

3 Ch XI 20-21 



Oi IX H MlUk hira VI r a. A ^Qlfc— Ow ul » am rud 1167 

> tTH NT | 

TV rule m to tV owner of the roil ha* been laid down (in the hit 
verte)- how the Antbor mentions a rule regarding one who conitructi 
a dyke 

YS-jnavalkya Verso 157 

If i min conrfnxl a djke n a (kid wrihod ettn bloming the owner 5 
(of the field) the ntht to the prodoee ii that of the owner, and b fail abitsee 
that of the kmi 

MEakjhu* « — Without arking the perrmtnon of tV owner of the 
field, or in hi* alwenee of (V king he who pirakjhrtre Irion prararUyill 
Midrwlt a djlf in another s 1 fJt, ( tint man* ) will not V entitled to 
enjoy tlw produce Bat in tV pn>luoe reared therein, tV right of 
enjoyment it that of the owner of the fiel I, or in hit ab*<*nee tlial of 
the king Therefor* Uie purport it that the permbnon of the owner 
mutt be obtained either by request or b\ payment of contidcratiom 
and In hit abtence, of Uie king and then a dyke thonl llw tet ujv U 

\Transltrodaya 

One defiling to eonttruct nn embankment or a well In another t 
land thoukl obtain the pcrroinlon of the owner of the field by a requcit 
or by money payment or when tint ft not posifble thould obtain the 
pcrralnion of the king nnd then thould be conitruct fu Intending tbft oft 
the Author proceed! 

YijKarmlVya Vent 157 

At regard* the crop prodaecd from ft when there it abundance of 
barrett the ( right of ) enjoyment will be of the owner of tlie land and 
not of the one wbo creetr when bowerer, the owner doet not cxltt 05 
then the ( right of ) enjoyment of the produce goet to tho king The 
word rro * even goe* with the word owner thereby tho contUuctoT 
of the embankment It excluded (.1 57) 


tlfitipfinl 

kijflavalkya Vara* 157 

Without Informing tha owner of tho field, If any on* construct* an 
•mbonkmant (tbeo) aft«r tba embankment U completed, tb* ownir of tho 
field baa th* rlfht to tha anjoymtnt of tba embankment In hU atwence 
( the right h) of the king ( 157 X 


l 1 t be wbo •rceti 
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It lias been said that the owner of a field should not obstruct 
the construction of a dyke Now, the Author mentions another rule 7 
which has a close bearing m the same context 

Yajnavalkya, Verse 158 

5 He who does not cultivate himself, or through another, a field, even 

when it was broken by the ploughshare, should be made to pay the produce 
obtainable from the land, and the field should be got cultivated by another 
Mitakshaia — He, howevei, who having undertaken in the presence 
of the owner of the field “I shall cultivate this field”, afterwards gives- 
10 it up, nor gets it cultivated by another, then, even when that field 
phalahatam, was broken by the ‘ploughshare , ue was dug up a little by the 
plough, and therefore was not properly prepared for the production of 
a good crop, still of the land so dug up, the produce % e such as was 
likely to be produced from it as determined by the neighbours &c. 
15 should be made to be paid by that cultivator, and the field also 
should be taken away from the former cultivator and should be got 
cultivated by another 

* Here ends the chaptei on Boundary Disputes, 


Virraitrodaya 

20 On the occasion of the (discussion about) the field, the Author says 

Yajnavalkya, Verse 158 

‘ I will till this land ’ thus having undertaken with the owner of 
the land, one who afterwards does not cultivate himself, nor cause it to 
be cultivated by another when it was furrowed with the plough, such 
25 a one should be compelled to pay as much as may be determined by 
the Sdmantas or others as the likely yield of the land And the land 
also should be taken away from him and should be got cultivated by 
another (158) 

Thus ends m the Commentary called Viramitrodaya 
30 on the Yajnavalkya Smrti on the Chapter Boundary Disputes 

Sulapani 

Yajnavalkya, Verse 158 

In some places the reading is hal&hatam, ‘ broken by the plough ’ 

A field even though broken by the ploughshare, after accepting it, 
35 if one does not perform the sowing operation nor doeB he either cause it 
( to be performed ), such a one should bo made to pay, even as from the 
uncultivated field, the quantity as may have been produced if cultivated, 
and it should be got cultivated by another ( 158 ) 

Thus ends the Chapter on Boundary Disputes, 
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CHAPTER X 

Of disputes botwcon tho Owners of cattlo 
and their Herdsmon.* 

The several title* of 1 tfvrahir i are ixX related t » radi utlier as 
a air or the thing coo taming the cause a xl therefore no | articular 5 
order of enumeration wa* intended hi the text 1 2 Of thrw the lint n 
u payment and recovery of del** Ac. Therefore by inverting the 
order (of enumeration) the Anthor now itatr* the roles regarding 
disputes between the owner* of cattle and thHr herdnnen 

Yajharalkya Verse 1B9 10 

A fecule buffalo domj dimige to the crop shall be fined eight 
ml has a cow half of that and a goat or a ibeep, half of that 
I'aoe 109* 

MiUlqbara — A female baffalo earning lamage to a itrangcr i crop 
■hall be fined eight m 1 har a cow lialf of tliat i-e four nm. has- Croats 
ai also ibeep, iball be fined two rod Aar. bmee the female buffalo and 15 
the ml are incapable of ownmg wealth, the pm m who owns these is 
intended A rodAa, morroier 11 here intended to signify the 
twentieth part of a copper pann b or Narada 1 ha* tinted 44 A rod Ao 
*u conndered a* the twentietli jart of q paru " 

Tbii role, moreover, applies where the iMjaii Itii been without oq 
the knowledge (of the owner ). \\ li-o, bovsesrr, t!ie trespass it by 

design, the role laid lion n m another Smiti plionld lx* obsorted n 1 
‘‘Two quartern of a /•ana for a cow and double that for a female 
‘buffalo, aunjlaH) for a goat, a sheep and calves, a quarter liai been 
“ laid down ai the fine \\ hat, however hn« been laid down by 05 
Naradah For (a trespau by ) a cow he ihonld inflict a fine of one 
mdrivx, for (a mischief by ) a female buffalo, two mdthnj and In the 
u cate of 0 goat, a ibeep and calve*, tiro fine dull amount to half a 
1 mdtAo " ha* a reference to crop which had ripened Into sprouts, and 
which lui been eaten np leaving only the root*. 


1 £*> Ifltt.t Book lit, Ch.IV PT M-KMi 

2 Mina Ch. VltL 47 ref rrvd to «bon) ■> p. ( if 1L 15- 5f tc* *bo 
YU. I 30 103 ud commcntsflc. 

8 App OB 


4 a ii u 



1170 Vira , fjfila. & Mitakshara — By cow , sheep &c 

Viraroltrodaya 
Yajnavalkya, Verse 159 
The she-buffalo should be fined eight mdshas A cow destroying 
the crops should be fined half of that i.c four mdshas The goat and 
5 the sheep when the crops are damaged should be fined two mdshas, 
thus the connection of words is m the inverse order Here, as the she- 
buffalo etc. are devoid of money, the fine is impossible (to be recovered), 
and therefore their owners should be ( held liable ) Mdsha, moreover, 
here is the silver one, stated before and equal to two silver coins, 
10 should be taken, vide the test of the Bhashyakara “ In matters of fine 
" the calculation of the amount is to be made by golden manias , m case 
"of trespass by the beasts on crops, however, by other, t e the silver 
" mdshas ” Pana means the kdr§hdpcina , a quarter of that 1 c the fourth 
part. According to Ratnakara . “ In the case of goats etc the quarter 
15 “ should be the penalty when the crops are eaten at night” "Fora 

" cow, a mdsha should be ordered as the fine to be paid , so, for a she- 
" buffalo two ma$ha, and for the goats, sheep and calves, the fine shall 
“ be half a tndqha” this text of Narada 1 is applicable when the residue 
of the roots fit to be developed into sprouts bad been eaten (159). 


go Ssfilapani 

Yajnavalkya, Verse 159 

Masha here is the twentieth part of a pana. By the words she-buffalo 
etc are expressed their keepers For the destruction of crops on account 
of the she buffalos the keeper shall be fined eight Mdshas, on account of a 
25 cow, four, on account of a goat, or a ram, two each ( 159 ) 

The Author mentions a double fine m certain circumstances 
having regard to the magnitude of the injury 

Yajnavalkya, Verse 160 (1) 

For cattle eating and lying in the field, the fine is double of that ment- 
ioned ( above. ) 

Mitakshara If the cattle after eating the ciop m another’s field 
(are allowed) also ( to ) sleep there unwaided, then yathoktat dwiguno 


t Y&jfiavalhya Ch X 
Verses 159-160 ( 1 ) 


1 Oh XL 31 



YAjtawmlkfa GlX *1 MltSksharfi Y7 ram I trod ay a— Higher penalty lljTl 

Ytr w i to I 

dnjjo a dbuifo iAnl mentioned above should be understood. Of cattle 
eating and lying with their calves moreover a fine four times that 
mentioned above lbonld be understood vide the textH 14 Of tho#e 
resting ( there ) a doable fine has been laid down, and of those 
“ Accompanied by their calves, a fonr fold (fine )." 6 


Vlrsraltrodaya 
Y&]a»r*lkya, Vers* l6o (I) 

When after eating the crop In another s land and being folly 
satiated (are allowed to) rest down there without being warded off then 
the sbe-buffalo and the like should be fined with doable the amount of 10 
tha t stated before. For those with their calves and resting down the 
fine Bbould be imposed four times of that stated before ride the text. 

Of those resting ( there 1 a double fine has been laid down and of 
those accompanied by their calve* a four-fold ( fine) 1 60 (1). 


The Author mentions an extended application of this rule 15 
m regard to other fields and cattle 

Yajfiavalkya, Verse 160 (2) 

The fine for iVcte b eqa&l u fa the case of lands where grass or foe! is 
stored tod the fbe for an an or a camel b the same u for a female baffalo. 

Mitikjkiri — Vmta^, ue the portion of land where grass and fuel so 
are stored m abundance, and winch is enclosed and guarded In the 
case of a trespan* upon that also sa m i n i da yj am, a fine equal, to that in 
the case o£ other fields should be understood in the case of these efhdn 
1. e. of the female buffalo and the like. 

The asses and the camel (joined together make the compound ax j j 

presnonX an ass ora camel kh*rofhh*m that should be regarded as the 
same as for a female buffalo- Wherever and by whichever penalty a 
female txiffalo 1* punished in those places and by a similar penalty shall 
the ass and the camel be each severally punished In the matter of 
obstructing the ( growth of the ) crop the ass and the came] are each yQ 
equal to a female buffalo, and the fine also has been prescribed accord 
mg to the extent of the injury and thus in the compound expression 
Kharajhp-can the oonjonct compound is not intended 


1 oi KityiyEJi*-B*l«mbh*ttl, 

69 
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t YdjUavalkya Ch X 
Verses 160-161 


Viratmtrodaya 
Yajnavalkya, Verse 160 (2) 

V iv dam , land with profuse quantity of grass intended as a pasture 
ground for the cows and other cattle and guarded by another There, 
5 for the she-buffalos and other grass-eating beasts, on these a fine 
samam , ‘ equal,’ i c equal to the land, to as much as was consumed 
of the crop, should be laid An ass and a camel make up the 
compound e\pression ‘ ass and camel 1 kharosluram, that mahishi- 
samam , * equal to a she-buffalo,’ 1 e as much fine is laid for a she- 
10 buffalo for the destruction of a particular quantity of crop, so much fine 
shall be for the ass and the camel also This is the meaning [160 (2) ] 


Sulapam 

Yajnavalkya, Verse 160 

After consuming and being seated at their pleasure, the penalty to be 
15 inflicted should be double of that stated above Of these i e of the she- 
buffalos and others, in regard to the pasture land the punishment shall be 
the same By the word vivita, pasture-ground, is meant the portion of land 
preserved for grass etc For the destruction of the crops etc by asses and 
camels, the punishment should be the same as for a she-buffalo ( 160 ) 


21] For destroying; the crop of another, a fine has been laid down 

foi the owner o£ a cow r (&c) Now, the Author states the mle accord- 
ing to winch he should also be made to pay ( the value of) the crop to 
the owner of the field 

Yajnavalkya,, Verse 161 

95 As much crop as may be destroyed, so much gram shall be paid to 

the owner of the field, the herdsman shall be chastised, but the owner of 
the cattle incurs the fine already mentioned ( before ) 

Mitakshara; — Sasya, crop , is used to denote generally the produce 
of fields Yavat, as much, straw, gram or the like, as is destroyed by 
,50 cows or othei cattle in a particular field tavat kshetrapbalam, so much 
produce of the field, shall swami, the owner , of these be compelled to pay 
to the owner of the field i. e according to the valuation determined 
by the Sihnantas m tins form “ From such land, the pioduce would 
11 be so much " 



Fdllafuthva Ch 

VtTt itt 


MltAkfhari Yira.— Prmap/e cf avmtmml 


im 


Goparfn, bxd the herdsman, shall only be beaten, he shall not be 
compelled to pay £or the produce The chastising of the herd man, 
accompanied by the pecuniary fino above mentioned, most l» under 
■tood to apply in the case of an injury to the crop by the fault of the 
keeper ride the text 1 * If a cow stru) ing through the fault of the a 

keeper do damage to the crops no penalty »i in tint use exacted 
from the owners (of the cattle) tbe herdsman (alone) is punishable 
M ( for the damage done )* 

Again, the owner of tbe cattle incurs only the fine alrea 1) ment 
loned and not a corporal punishment, if tbe crop u damaged on jq 
account of hu own fault- But in every case the produce must be made 
good by the owner of the cattle alone inasmuch aa lie partidjiatea in 
the produce of the field by means of the milk obtained from female 
buffalos and the like, fed and fattened on the produce of the field 
Taoh 110* 

The produce, such as straw Ac. remaining after tbe quantity 15 
consumed by the cows and the like should lx> taken by the owner of 
tiie cattle alone Since he has parclmssd it as it were by paying tbe 
price adjudged by the arbitrators- Ami so Nan da 3 4 ( observes ) 

44 A\ hen a man claims back the Crop consumed bj cattle that quantity 
of gram should be given to Mm ( by tlie owner of tlie cattle ) which 20 
* would have been produced* from the field in the estimation of the 
Si mantas. The chaff shall be paid to the owner of tlie cattle and 
1 the corn to the cultivator* " 

Vlrnmttiodayn 

On a destruction of crops not only Is he to bo punished bat he 25 
must bo compelled to render the prodace to the owner of tho field eo 
says tbe Author 

Yfi]Har«lkya, Verse idi 

Ydmi xasyam as much crop as may bo destroyed on account of 
being eaten by tho she-bqffolo and tho lfito the vnlac of so much produce gQ 

1 Of Nlrada Oh. XL W 5 Oh. XL 08-30 

3 from to sow u eL#o to re*p Tho Utter running better 

nil* the eooUxt, and thsrtrfore has been solocted. Pee Bll»mbh*f {i p. ISO 

4 BilunbhmttE *ddj i i < th* owuor of tie field it not to got anything n 

EUgest YoL IL p. 100 
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as may be reasonable should the owner of the field be getting from the 
owner of the she-buffalo etc. This is the meaning By the use of the 
word in, ‘ however the Author discriminates the produce of the crop 
of that portion of the field which has been left out of the damaged part 
5 The cowherd, however, is to be chastised only, and should not pay the 
produce of the field, for the reason, it appears, that the owner enjoys 
the result of the consumption of the crop in the form of milk etc 
Chastisement, moreover, is an extention of the aforestated penalty, 
vide the text 1 “If a cow straying through the fault of the keeper, do 
10 “damage to the crop, no penalty m such a case should be imposed upon 
“the owner, the keeper deserves the punishment” Gomi , ‘the owner of 
the cow’ This is only an indication The owner of she-buffalos etc. 
also incurs the penalty as stated before Bv the word tu, 1 however 
the Author discriminates chastisement ( 161 ) 


15 Sulapani 

Yajnavalkya, Verse 161 

As much of the crop as is destroyed on account of the trespass by the 
she-buffalo eta, so much only as may be determined by the sdmanias etc 
shall the cultivator obtain from the cowherd When that is not jossible, 
20 the cowherd should he chastised, while the owner of the cows incurs the 
penalty as stated before Usanah mentions an offence for demanding the 
gram eaten by the cow “<If a man demands back the corn eaten by 
“ the cows, his ancestors will not eat that food, nor will the heavenly 
“ divimtes consume it" ( 161 ) 1 


25 The Author mentions an exception in the case of particular fields 

Yajnavalkya, Verse 162 

There would be no trespass if without any intention ( on the part of the 
owner ) the cattle stray by a road, or m a field m the neighbourhood of the 
vdlage store But in the case of a wilful trespass he deserves punishment like 
30 atkief 

Mitakshara — Path], by a i oad, i e adjoining the village In a field 
situated in the neighbourhood of the village store, if the crop is con- 
sumed by the cattle without any design on the part of the owner, there 
would be no fault either of the herdsman or of the owner The statement 
35 as to the absence of any guilt, is made with a veiw to indicate the absence 


1 Of Naraia Oil H 35, 
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of any punishment, as well as to prohibit the payment of the value 
of the crop- 

Kinu chirr, in the mv t a tcfltu! tretjxm, i e if the cattle are 
designedly made to stray chmraTat, hie a the/ i r that punuhmcnt 
which b meted out for a thief tuch a punuhmcnt arhati he Irvrrea $ 

This role moreover u with reference to an open' field Since 
alaence of punishment has been stated by Mann 1 in reference to an 
unenclosed field x here ( the field containing ) a crop u unenclosed, 

“ and if cattle destroy It, the king shall not, in such a case, inflict a 
M punishment upon the beepers of cattle n If however it is enclosed 10 

then a trespass dors oxnr even m (reference to) a field on the roadside 
&c. The same Sage has laid down the preparing of a hedge 1 thus 
M He ( i e the owner of the field) shall make there a hedge over 
u whkh a camel cannot peep and stop every gap through which a 
w dog or a boar can thrust his head n 15 

S'OlopSnl 

Y&JSavalkya, Vtrw i6s 

Pathi In tbs way i.e In the vicinity of the villas® pwtare ground* 
KfftHre In the Held Le without (any) Intention (on the port) of the koeper 
eta. when the crop Is consumed by tho sho-buffaloo, eta there is no fault 
of tbe keeper eta 20 

For purposely (earning) the eating however the penalty would bo 
oj aforestated (16') 

The Author states another rule where there would be no penalty 
even in tbe cate of particular 1 leasts 

Yajfi&valkya Verso 163 

A Wf bill beasts let loose, beasts recently delivered straggliig beasts, 
and Kke other beasts orer whom there is no keeper and beasts dtrtrosed 1 
by ( the ads of ) God or the lonj ibodd be set free. 

1 rnirm ( t Unenclosed, 2 Qi. VHL 228 ~ 

3 Xonn Oh YUL 230 

4 Ool.brooke Interpret* frgi w fo u M tbe eatue of the dirtarWo by tbe 
bouta, *ad trauUto*, For they «rd Unptllod by God mnlthe fclig 
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Alitakshara, Viraraitrodaya — Exceptions 


Y&jftavalLya Ch X 
Ferse* 168-168 


Mitakshara — A bull and ( one which is ) a big one is a ‘ big bull ’, 
mahokska, ? e , sprinkler 1 of seed Utsrshtapasavalj, beasts let loose, i c , 
let loose m honour of a deity according to the utes for conseciating 
bulls or the like Subka, a beast iccently delivered , i e within ten da) s 
5 of then calfing Agantukah, stiagghng beasts, i e, wandenng away 
from its own herd, and coming fiom another (pait of the) countiy 
These should be mochyah, set pee , should not be fined even when 
another’s crop is consumed Also those over whom there is no keeper, 
even these daivarajapariplutah, being disticssed by (the acts of ) God 
10 and the King, i e being ovei powered by God and the King, shall not 
be punished by the owner of the field wherein the crop has been 
damaged 

By the use of the term ddi, ‘and like others’, are comprehended 
also the elephants, horses, and the like These, moreover, aie meu- 
1 5 tioned by Usanas 2 “The ( owners of the ) elephants and horses shall 
“not be fined, for they are looked upon as the protectors 3 of (king’s ) 
“subjects , so ( also ) are not punishable beasts with one eye, or hump- 
“backed beasts, as also those which have been once branded So is 
“unpunishable a stray cow, or a cow which has ( recently ) calved 01 
20 11 which is unmanageable So also are the cows exempt from punish* 

“ ment in times of festivity, or on an anniversary day ” 

Heie, m the case of beasts which are let loose and so aie with- 
out any owner, theie is no possibility of a punishment, and these 
have been referred to as illustrative, i e as consecrated beasts cannot 
2* be punished, so a big bull and the like ( should be left unpumshed ) 

Viramitrodaya 

The Author slates the penalty etc m special cases of fields, and 
animals 

Yajnavalkya, Verses 162, 163 

gg On the way, m the fields adjoining the village pasture-grounds 

when crops are eaten by a cow etc , the fault is of the owner of the cov, 
even if it was without the wish of the cowherd 1 he fault of the cowherd, 

1 A bull specially reared for impregnation 

2 Of also Narada Cb XI 32 

3 Apararln adds mrimiTT gWHWl-UHiUsi I 
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morcorcr does not come in for a penalty \Yh n however the cow* 
etc. ore deliberately made to graic the attendant nt the gra-jng deserve* 
punishment like n thief Thi» absence of a fonlt moreover Is to be 
observed wh re th 6cld is uncovered and the eating thereof has been for n 
short penod ndc the tcet of Miitu 1 'V here the crop it unenclosed »nd 6 
it the cattl destroj it the kmg shall not in »uch n case inflict a punish 
*mcnt upon tbc keeper* of cattle *nd also ride the test of Mphna* 

Oo the read at the end of tbc village pasture ground there is no fault 
‘‘except during the harvest ume 

Maki-k^ho u big bull i a sprinkling bull ultr*ktafhihrK> *abnn 10 
doued animals such as at the ex quml rito of dedication of a bull and 
the like dcd.cutcd anitnilt such as n bull a helfct and the like tuiiLl 
recently delivered one who has not come out of tbc tenth da> after 
delrrery dfantukdft stragglers such as detached from their own herds 
and coming from another region onl\ Bv tb word dd and other* arc 
Included unpunishable ore the clepb tnt* and th horses for they are 
declared as protector* of th subjects stated in this text of Another 
Smrtl V«*A>dA should be set free tx should not be punished Such of 
tbc cow* etc. wliotc keeper* *rc immersed in calamities duo to the act 
of king or God these should be let ofT as helpless In tbc case of those 20 
that arc dedicated no punishment b possible as there is no owner aud 
it should be understood that their mention is only by wny of giving an 
illustration By tbc word tu however are excluded from being released 
all other* than tbo«o mentioned (1 6°— 1 63> 

S (ilapanl 

Y&jfiavalkya, Verse i6j 

Tho Rroat bull such aa Intended for the God a bull dedicated aftsr 
being branded and marked with a disc. A recently delivered cow [* 
one which hoe not completed ton dnyi after delivery end stray one* also- 
By the word 6di another like are to be taken thow mentioned In the qj) 
text* : " Unimnlahable aro tho elephants and horse*, for they have been 
declared aa the protector* of the subjects* so alto nr* not punishable beasts 
“with one eye or humpbacked boost*, as also thoso bulls which baro bten 
“branded with a disemark " Of these those for whom there I* no watch 
man, should be let off, Ths herdsman should bo punlshod this 1* the 
meaning Similarly those destroy sd by ths fat* or by tho ft (163). ° 

1 Oh. V1IL W J Oh. \ Hfl 

8 Of Ufcmu k Nlrad* see p. 1170 note 3 



1178 Mitakshara — 'Regarding herdsmen 

The rules as to the owner of a cow have been stated , now the 
Authoi pi escribes (a lu^e) £01 the herdsman 

Yajnavalkya., Verse 164 

Let the herdsman restore the cattle every evening in the same condition 
- m which they were entrusted (to him) For such as have perished or vanished 
through ( his ) fault, he should be compelled to pay if he had stipulated for 
his wages 

Page ill* 

Mitakshara . — As the cattle were made over in the morning hj 
counting by the owner of them, m the same manner should the 
10 herdsman, in the evening time, lestore the beasts 

^erdsmanitld 116 to the ownei after counting ( thereof ) For 
cattle penshmg or vanishing pramadena, through 
fault, i e through Ins fault, a herdsman who krtavetanah, has 
stijnilated for his wages , i e whose wages have been fixed, should be made 
15 to compensate the ownei The ( rule for the ) determination oE 
wages has been stated by Narada • “ The annual wages of a herds- 

“man for a hundred head of cattle shall be a heifer, for two hundred 
“ a cow, and the milk ( of the whole herd ) every eighth day ” The 
loss by negkgence has, moreover, been clearly explained by Mann 1 
20 “For a beast which has been lost, oi destroyed by worms, or killed 
“by dogs, or (has died ) by falling into a pit, and if no piopei efforts 
“are made, the herdsman alone shall be made to pay ” He shall not 
be made to pay for those which have been forcibly taken away by 
robbers As says Manu 2 “But for an animal forcibly taken away 
9 - “ by robbers, the herdsman shall not be made to pay, provided he 

“ informed the owner at a proper time and place ” Of those, moreover, 
which have perished by ( the acts of ) God or the King, the ear &c 
should be exhrbited vide the text oE Manu 3 “If cattle die, let him carry 
“to Ins master then ears, dun, tails, bladders, tendons, and the vellow 
30 “concrete bile, and let him point then particular marks ” 


f“Yd}fiavalkya Ch X 
I Verse 164 


1 Oh VUI 232 


2 Ch VIII 233. 3 Ch VUI 234 




0 Vira , Sfila & iVUtakshara — -Pasture ground [ Verves 165-166 ^ 

If the cattle die or are taken away by robbers through hi9 fault, 
for the watchman of the beast 9 , the fine is thirteen panas 1 less by a 
half i.c twelve panas and a half more, has been ordained to be taken by 
the King himself By the use of the first cha, are included those which 
have fallen, others than dogs. By the use of the word tu, ‘however’, 
the Author excludes the punishment for the herdsman who reports 
a forcible taking away by robbers, tiger, and the like That has been 
declared by Manu and Narada 8 “But for an animal forcibly taken 
“away by robbers, the herdsman shall not be made to pay, provided he 
“informed the owner at a proper time and place” Brhaspati also 
“ When he does not restore nor complain and report to the owner, 
“ the herdsman is responsible for the lault, and is also liable for a fine 
to be paid ) to the Kang”. By the second use of cha, the Author 
removes the doubt about any rule of option owing to a simultaneity of 
punishments ( 164-165 ). 


Sulapani 

Yajnavalkya, Verse 165 

When the beast is lost through the fault of the keeper, the fine is half 
by thirteen panas ordained for the keeper To the owner, however, a 
money payment, and when the payment of money referred to m the ten - 
“ if the beasts have died or been lost through mistake etc ,” is impossible 
this text is for the payment of the price ( 165 ) 


While speaking of the cattle t generally ), the Authoi speaks 
about a pasture-ground for cattle 

Yajnavalkya, Verse 166 

By the choice of the village, or by the authority of the king, a portion 
of land for the pasture-ground for cattle ( should be kept ). The twice- 
born may always take from any place grass, fuel, and flowers like his owm 
Mitakshara Gramechchhaya, by the choice of the village, 1 e by P thc 
choice of the inhabitants of the village legard being bad to the laige 
or small extent of the land, or by the King’s will, a cattle pastuie- 

r 1 Tlie Vtrmitrodaya interprets as « 

nr-?§I^5iy»T taking it as an ■3VrUT'^fPTT relying upon, the Yui tika vir 

UPRlfa-KWR The author of the Mitakshara takes it 

63 sryifti In regard to this, tlie editor of the Ciiowkhamba renos says it* 

Note 4 on p 643-a^ I 

2 Manu Ch VIII 233, ^ 
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ground eliould be made t e. some good portion of the una^ 
land should ho appropriated for tltc pastarage 1 of bine and th 
A twice-born man in the ah«nc* of gran, fuel &© may . 
use of the cotv the (tacnhcial) fire, and the Deity take from ^ ^ ^ 

the grass wood aud flowers ( rdpectrrels ) without opjvost^^^^ 

( they were ) his own. Bat fruits, he sltoald take from an un Bcn £ Qa j 
spot only tide the text of Ganbuna 3 For the cow and the i ^ 
fire bo may take as Ins own grass, and fuel, as well as the tl 

w creepon and trees, and frmt also, if they be unenclosed " , ,, «« 

AT , / . f should JU 

This, moreover sun notes an alaeuce of pre-occupancy foi , 

. . « 1 1 i . jers alto 

a thing be occupied property als< vests by occupancy m otf . 

besides twice-born men as bas been declared by the same 1 Author _ , 
becomes owner by inheritance purchase partmon seizure or i ^ 

As for what is again san in the text 1 1 He indeed w^ ^ ^ 

** grass or v. ood, or flower* or fruits without asking ( permissK^^ „ * ^ 
‘owner) deserves (the puuislunent oO the amputation of his l n0 ’ ( j ls 
applies to i«rsons other than the twice bom, or where tlten. i ^ ^ 
tress, or implies a purpose other than that of ( feeding ) the © 

^Qlapanl | 

YaJ avolltys Verse 166 ^ n( j ^ 20 

At the option of ths village Le of the villagers, a pmture-fln ^ 
the cows and the like may be made- or by the wMi of the king ln^ ^ ^ 
twloe-born mav take grain water oto from all places, when ^ 

open forest, he may take like hie own from places appropT. 
others (166) 25 

lAnrU2 * ,for tbe 

Here is another rule being propounded to provide j 

comenienco of ernn and other cattle for stanlmg sitting tc. 

Yajfiavalkya Verse 167 

A space of one hundred Pham is* m extent sbodd be left 1 

village and ibe fields of two hundred, for a small town and oar ^0 

hand red, for n city 

1 HAJisiMmfta doUcm a ditto ront reeding ^ nm4u tor ti P ro ^’°' 
tlon of csUliu [ 

1 Oh XIL * in Ammdlirran* No » Yol II Tart I Bwred b °° k * 
tho Esit p 41 3 OL X 31 

4 Of Nar»di — Bljunbh&tya. CoItbrOdke tt to OrtUrma fi” ^ ^ 

WC IL 6 A DAajnu— polo of femr actdU. 



1182 Mitakshara, Vin , & Silln —hi nUcs and loam*, j” Y 'Yrr'r- U nr, Sr * 

Mitakshara — The space to he leTt balloon a village and its fields 
should lx* one liundied fJhimvs m extent on ill Miles, exempt Horn 
tillage Kharvalasya, round a small faun, with abundant thorn) hushes 
"lowing m continuity around it, the extent of the space should he 
5 two hundred Nagarasya, umwl a nly, with the concourse or an 
immense population, the nitei veiling spice should he, by measure- 
ment, more than foui bundled Dhanvs 

Thus ends the chapter on 
* Disputes between the Owners & Keepers of caltlg ’ 

10 

Virnmitrodny n 

Indeed, when the (w hole) region is absorbed b\ the agricultural fields, 
how can there be a provision for the cows to feed or to roam about, m 
all cases there being a likelihood of punishment ? ^o the Author sn\ s 

Yajnnvnlkyn, Verses 166, 167 

Goprachato, 1 the pasture-ground for cows',/, e an uncultivated 
portion of land intended for the cow s to roam about, should be deter- 
mined upon b) the residents of the village or In the king at their option 
by regard to the vnstness or smallness of the land I he tw ice-born, 
moreover, mav take grass, wood, and llowcrsfrom all quarters, even 
20 from the portions of lands accepted as donations, smamul, ‘ like ene’s 
own ’, ; c like from his ow n field. 

Having thus treated of the feeding of the cow s, the \11U10r pro\ ides 
for their roaming about vw Dhanus-sahnutt-'a. hundred clfiamu >' etc A 
measure of four hands is a dhanus, a hundred of that in extent / c. 
25 expanse, on all the four quarters, land to be left out m the ground inter- 
vening between the village and the fields Kharvato, a place better 
than ft village, but inferior to a town For that, the intervening space 
should be two hundred dlianus, and for a town, four hundred dhanus 
space should be left betw-een the fields Moreover, that portion of the 
30 ground is utilised for the cattle to roam about and rest, therefore there 
is no penalty This is the substance ( 166 - 167 ) 

Sulapani 

Yajnavalkya, Verse 167 

Four hands make a dhanus; a hundred of it make a pi nslfira The rnter- 
35 Tenin § space between a village and the fields should he left on all sides 
for the cattle to roam For a village of the type of hharvatci, where there 
'are many artisanB and agriculturists, twice the above For a town, 
four times ( 167 ) 
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CHAPTER XL 

Of Sals without Ownership- 

Now the Author introduces the chapter from A yawahflrn called 
M Sale without Ownership. " The characteristics of the same hare 
been mentioned by Nartda 1 ‘ When a thing kept as a deposit, or 5 
“ the property of a stranger loet ( by him ) and found ( by another 
man ) or stolen articles are sold behind his back, it should be 
“ considered ai a sale (effected) by another than the (rightful) owner 
In sodi a case what should be done ? So the Antlmr says 

Yajfiavalkya Verse 168 10 

The owner can reenter ho own ( property ) sold by a stranger the 
blame wodd be of the beyer if he b*y Dot pabhdy If he purchase from 
a tery low rojd m secret, at a tery low price aad at an menial tine, he 
u ( considered ) a thief 

Mkikjhara — Swam, his (non, i e property belonging to himtelf 16 
aayatlkrrtim, sold by a stranger, t e sold by one not the owner if he 
see* it, then he can recover, Ubbeta, u e. he should take it. Since the 
element of ownership is abtent m the mle by one who was not the 
true owner The eypreraion u things add ” has been used to indicate 
by implication thingi given or deported For these transactions 20 
are also similar ( m nature ) to a sale by one not the owner And 
hence has it been said 2 “ A rale a gift, or a pledge made without 
44 ownership should be rescinded ” 

The purchaser moreover becomes blameworthy if he buy aprakatte, 
not jyuHidy, u e if be make the purchase in K*ret- So, if from a very 25 
lent man, hroat, ue from one who cannot account for the acquisition of 
the thing by bun, rakan, in secret, t o- in a lonely place, not ordinarily 
resorted to bfcmafilyena, at a wry low price, 1 . c at a pnoe lower t>*in 
the original ( pnee ) of the thing itself, and vela-hfne, at an unusual 
tone, t. 0 . at a time which ts other than the proper time, ( if ) he 
a purchase, ( e- g ) at night or such other time, then in inch a case 
the purchaser is ( considered ) a thief tasking t. e becomes liable to 
punishment like a thief. As baa been said 1 1 “ When a thing which 
had been sold by another than the owner has been recovered by 


1 Gfcu VTT-l J By Kttytywia, ft*. 1 By Nirtd*-Oh. VTT 1 
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iudya, i e mx>gni«ed u thing while the same u in the luu It of the 
purdtater which Monged to himself and which was eitlirr lo«t or 
itolen, be flrould caaf* the tiler bartaram, u r tlie feller to Ik* sj pre* 

Ti c 113* ben led I \ the police or other*, him a tv l j 4 iu e 

jirermf deialudabpallan, i t if tl»ere is ( danger of ) 5 

warte of time i r If there is «bnger of lin running awa\ even Wore 
tlie tune a complaint is ma lo to the |>o]}ce on account f tlieir not 
bang neur hr rh>i , l fume’t aj'jvrhe id. swayameTa jjbrtwa, an 1 huyl 
« rer sanurpajret, to tlmn 


''iilapanl ]Q 

^fiJrUvalkys \er*e 169 

The owrur also baring obtained no hiArnkriam, the projwrtj which 
w/w lent or taken swny should cau<o the person Inking It to l>o arrested 
by the bands of the officer* appointed for recorsrlng stolen property 
\\ ben ths officer* for rreortrlng stolen property are* not available at the |j 
place and It U Impossible to protect the property until the time of their 
bring brought over then he should himself take It and males orer ( 169 h 

\\ hat tliould lie done after tlie robber is apprehended ? bo the 
Anthor njs 

Yujfiavalkya Verso 170 J(i 

When the teller is pointed out, there b exhoneraboo The owner re- 
ceives hit ihmt the kmj the fine and ihe buyer hb price back from bhn 
wbo sold B. 

MlUkjbara — If tndi a buyer when apprehended tava 1 lave not 
stolen it, Imt I lave purdtated it from anodier then of him i-c of tlie „ 
lsiyer Tilcretiirdariimmalfciia inddbUj, there w eAcnemtu n mrrdy/y 
jicmlin 1 mil the teller And then lie will not l* charged (aa a part} ilefcn 
dant) bat the tult will proceed lietwem the teller pointed out by him 
ami the owner wbo lad lent the thing As sajt BfhaspatP u \\ |*n Uie 
u ongiual taler is produced the lmyer should 111 no caa. be rued But 3 q 
u q irnt b ordained between the original taker and tlie owner who liad 
“lost the tiling In that tmt, If it a found tlut a tale was 
made by one vrlio was not tlie owner tlx»n the man tcho <oW, vflaeta, 

1 obrloa ly b t « good rwhl log 

3 fk* p. 281 U DJI 
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Mitakshara & Sfilapanj — Unopen purchaser Ch Xl 

i e the seller, 0/ it, tasya, 1 e of the thing lost or stolen, such as a cow 
&c, — £rom him the owner 1 e the one who had lost the thing will get 
back his thing , drawyam , nrpascha, and the lung also, a fine propor- 
tionate to the ( degree of ) offence, and kreta cha, the buyer also, will 
5 obtain mulyam, the pi ice, ( paid by him ) 

If, however, be happens to have gone to anothei (part of the) 
counti y, then time should be allowed for his production, regard being 
had to the number of Yojauas 1 (lying between) vide the text 2 * 
“ Eithei the purchase should be made in open ( market ), Or the 
10 “ original seller should be made over In such a case, time should be 
“ given to him (1 e the buyer ) for the production of the original 
“ seller according to ( the distance of) the road 11 When, however, 
he is not able to produce the original seller on account of his not 
knowing the place (wheie he has gone), then he becomes exhonerated 
only upon justifying the purchase, vide the text 3, “If the seller 
“ cannot be produced, the buyer should be made to justify the 
“purchase ” When, again, he does not justify the pui chase either 
by ( the testimony of ) witnesses 01 by an 01 deal, nor does he point 
out the ongmal sellei, then be himself becomes liable to punishment, 
2 q vide the text of Manu 4 “ The defendant not pointing out the original 
u sellei, nor justifying the purchase, should be oidered to pay the 
“ amount to the claimant as claimed by him, and also to pay a fine.” 


Sulapani 

Yajnavalkya, Verse 170 

25 Of the purchaser, the exhoneratlon becomes established at the 
appearance of the seller This is in regard to an un-open purchase As 
says Brhaspati “ Either the purchase should be made 111 open, or the 
"original should be made over Time albo should be given for the produc- 
tion of the original by regard to the extent of the distance" ‘Original’, 
30 1 e the seller, the original owner, should take the property In the case 

of a purchase not in the open the king shall recover a penalty from the 
purchaser The purchaser should recover the price from the seller 

1 A Yojana is 4 kosa = 8 miles 

d Of Katjayana, vorso Olo Balambhatta 

1 Of Katjayaua \crsu 1 , 18 , Balnmbkotta 

4 Ixofc found m Manu .The Author of Mayukba and others assign it to 
Eatyayana, verso till) 
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If a rnrrha«* to mad* In the rre *nee of an a«*emb]*£B of Iridwaw 
It n**d not be paid over to tbe owner *lth*r So nys Mtnchl 1 Wbat 
m wm pnrchajffd In the presence of an a»*mblaRe of tradesmen, or *u 
known to tb« klnc ■ officer* what wm purchased from on* wbc*i wb*re- 
“aboats ar* not known or whero th* * Her Is d*\d, In oil th cut* the 5 
"ownfr should ray half th* prlca and c*t back bis own pp p^rty In sueh 
a car* nnd r tbo law b at f of l jth la taken owny I or a purchase from 
“on* who la not known tbera la a fault as olio In keopInR It" ( I 0 ) 

It Ida been juid that “ The owner nan recover his own ( when ) 
mid hv n ttrangcr n Whit V ol I !*• lone hv one win wishes t» jq 
recover it ? S lire Author rays 

Yujiiavalkya Verso 171 

Proof c( a ibmj lost mml be made by the evidence of Ibe source of tbe 
acqmi'diotu o of potmuon olberwhe on fiflore of proof bjr turn be ibooJd 
be made lo pay the kin ■ fine equal to tbe fifth part 

Miafqhir* — At«metu In/ (the pr if of ) rV awi/v* ; <n jwnh n 1** 
tjl liy mhentano* purdn ** or th like r also, cp»bho|eni h 
j 7 m i t by proof thereof e /. This was my prupm\ nn f tlw 

tame wjs lost an 1 recovered Ac” mnn lie made bbavyim i r established 
Irv tin. owner of it Anyitba, therm*/ re if the owner lo not ntifce 
out (hts case) piDcbabindbo a firth jwirt r e n fifth jiortion of the lost °0 
tiling ihoal Hie pai 1 by tiie i wrier of the lost tiling ns fine to the king 

Hen. moreover the order* (of proof) shoal 1 lie as follows i The 
original owner ilionl 1 proTe the tbm„ (claimed to lie) lost ns being his 
Then tlie parclurer in order to olnate the clorgc of tlieft as also tlmt 
ho may get (hack) the price (pal 1 hy him) slioahl pro* luce tlie seller If °5 
liowevrr fie is unalifc to produce him then for exhmierating lumMf 
fromnny cliarge he should justify tlie porclase, nn 1 make over tlie 
thing ( as Inch was ) lost to the owner 

\ Irsmltrodsym 

Now begins the portion of I yatrahilra known as Sal* wlthoat 30 

Ownership 

Yijilavalkya Nerses t68 1(4 170 171 

His own property sold by nnotlicr who was not the owner the 
owner gets back from the pnrehnser, ns n sal" by one not the owner 

1 To th *ama eff tt It CU. Till 0 

Boo Kityiyua terse* 613 flltj Aparltka p, 7 



1188 Viramitrodaya — Tranwctions open to attach \os-m 

cannot invest the purchaser with the right of ownership. The 
purchaser, moreover, when the purchase has not been made openl) , 
would be guilty of a fault which will bring on punishment For an 
open purchase, however, there would be no penalty, vide the text of 
5 Alarm 1 “If the original cannot be produced, the purchase being open, 
"the buyer is exculpated and should not be punished, and be let off 
"by the King, but the (original) owner who lost the property shall 
"get it back 

Similarly, hindt, ‘from a very low person’, as to whom there could 
10 be no possibility of the right of ownership of the article being in him 
Also rahah, ‘in secret’, m a lonely place, and hlnamti/yc, ‘at a verj low 
price’, for the payment of a comparatively small price, for such a purchase 
the purchaser should be punished as a thief By the use of the word cha, 
are included sales by slaves and the like That has been stated by 
15 Narada 2 "One purchasing from a dependent not authorised by the owner, 
“ or from a disreputable individual, in secret, at a very low price, at an 
" improper time, incurs liability for the same offence’’ ( 168 ) 

Of the owner of the lost property, w r hen the article which was taken 
away wasfound by the owner, the purchaser who had gotit by parchase, 
20 when charged by the owner, should cause the person who had taken 
it away, to be arrested by the officers of the state or the like So says 
Narada 3 " The purchaser should not conceal the source from which 
"he obtained it, he becomes exhonerated by ( pointing out) the source 
"of it In case of prevarication, he becomes equally guilty, and incurs 
25 "the entire penalty for it ( the offence )” ‘In case of prevarication’ 
i e for concealing the origin ( of his acquisition) If time and the 
place do not permit, and m the absence of the state officers or the like, 
when charged by the owner, the purchaser may himself hand over the 
seller to the owner (169) 

30 Here the reason vikreti daisandt, ‘by pointing out the seller’, 7 c 
by pointing ( him ) out to the owner, there is ‘ exhoneration’, suddhih, 
of the purchaser, i e absence of the guilt inducing a penalt} The 
word cha, ‘ and ’, has the sense of tu, ‘ however ’ 

Thus vikrayt\‘i\\Q seller’, ie of that article— since tasmdt, ‘ from 
35 him’, i c from the one pointed out by the purchaser, swdmino ‘the owner,’ 
dravyam, ‘the article i c that which was the subject-matter of the pur 
chase, kretd, ‘the purchaser’ also, its price, and the King also obtains 
the penalty in accordance with the (magnitude of the) guilt (1 70) 

— oh vm 203 - 2 OhVII 3 ~ 

3 Ch VII 4 for ^ the print reads ^ gibT-wbich is correct and bos 

been adopted in the translation, 



}4M4«U|r Ch XI *1 Virnmltrodaya * 4&|*njml— AUcranS n cttirta. 1189 
Yrr*<l let t I I 

It fill been stated {aborc; thu he ojtaiof There if the right of 
ownership I* established by th owner then It would be so th \uthor 
*iy* Ai, tir nefi bv the source etc. The lost properls should be 
ertab j<hcd to !< of hi* ownership by ( the proof of ) tbo fourco of hi* 
acquisition ueb as acceptance i> a don irion etc or bv ( the proof of ) ^ 

possession ox bv any otb-r thin th c <* by other mt-un of proof 
Tau by him i e bv the owner of th- Ion property if there the 
right of own rship is no* established / m fubjnJhjfi a fifth part i c 
n peuilty equal to a fifth portion should be leticJ by the king In *ome 
book* the reading is pa 1 When tho reading Is to the king 10 

in the dative ease-ending the supple neut i* *hould be Riven 

Here thi* ii the result. An article told by one not the owner 
ihould be established by the owner to b of bts ownership at that time 
By th purcho-er alio an op*n purchase should be established for 
immuu ty from th pumshracn. by the king and to th owner alio 
must be pointed out by him the * Her Worn him he should recover 
bick his own purchase money and should make over tho article under 
purchase to th o»ncr and cause a penalty to be paid to the king In 
the caic ol on impossibility to prodacc him however then not the article 
(itself) to lh^ owner but the entirety or half (of the price) must be pay 
to the owner That has been stated by hitviyana* Should the *■"’ 
owner ol the lort article establish it ns his own by (the evidence of) his 
kinsmen and by moving that It was neither given, abandoned or sold 
•the owner gets his own bock 

Dfhajpatl 1 \\ hen a purchase was made before an asserablt 
M of merchants and was known to the king a officers but was purchased ~ 
from a person cf unknown habitation or where tho seller is dead the 
owner upon paying half the price may reooTcr his o*n property 
It may be said tbit it hai been staled before If the original 
'cun not be produced and the subsequent text Is M when tho seller is ^ 
•in a foreign country but thus there is no contradiction (1 65—171). ^ 

bftlapfinl 

YAjrUvalkya Verse 171 

Aifiimrjti by the source of acquisition, such as a gift or other means 
of acquiring wealth the owner of the lost property should wtabllsh ( hie 
title to ) tho 1 oat property -f/utwi/Afl Otherwli* 1 1 1 If tho owner of the 35 
lost property does not prove a fifth portion cboutd be taken by tho klnp 
m penalty ( 171 X 

1 W(17T4T 1 Im»iirvUy» sdrolU other mcsni Both f fmrj/w a*d 4f*nrU 
however eonitro* km r tk* a» WTi gflgfifl g^n etr end ehnt <mt anv 

other n**e» wf proof etu 4pr*rU p 776 

~ V*r*> OU 3 X virr 7~n 



i 190 Mitakshara, Vira. & Sula — One who shields XI 

The Autlioi mentions a lule legarding one who shields a lobber 

Yajnavalkya, Verse 172 

He who receives flora the hand of another, a thing stolen or lost, 
without informing the king, shall be fined ninety-six panas 
5 Mitakshara — Hrtam pranashlam, a (king stolen or lost, and lying in 

the possession of the thief &c , he who takes it back forcibly oi by 
similar means saying ‘this man has stolen my thing’, without in- 
forming the king, such a one shall be fined six and ninety panas , 
as he becomes guilty by shielding the thief 
Page 114* 

10 Viramitrodaya 

For one who not being the owner and sells, for a purchaser from 
him, and for the owner who shields these, the Author states a penalty 

Yajnavalkya, Verse 172 

Should be punished By the use of the word tu, ‘however’, when 
information is given, the Author cuts off the penalty ( 172 ) 


Sulapani 

Yajnavalkya, Verse 172 

Hrlam pinvashatam wd., ‘A thing which was either stolen or was lost,' 
if one takes it from the hand of the thief etc saying ‘this is mine,’ without 
20 informing the king, such a one should be punished, as he becomes guilty 
of shielding the thief ( 172 ) 

The Author mentions a rule regarding a thing recoveied by the 
king’s officers 

Yajnavalkya, Verse 173 

A thing which was lost or stolen, and which had been recovered by 
the customs officers or by the local watchmen, the owner may take away 
within one year, (and) after it, the king 

Mitakshara; When, however, a thing lost 01 stolen, has been pio- 
duced before the king by the officers of customs, or by the watch’ 

30 P^ ace> then, if the owner of the lost thing appear samvat- 

saradarvak, unthin the period of one year , he shall get the thing 
(back) After the lapse of one year, however, the kiug shall take it 

The king also should cause a pioclamationto be made among the 
people, about the thing brought by bis officers, and preserve the 
35 same for one year As says Gautama 1 Those who find lost (pro- 


1 Oh X 36-37 




1192 Mitakshara, Vira, & ^ula — Special Rule X1 

charges for protection, he should pay two panas for each head Thus is 
the rule to be construed in leference to all Although the goat and the 
sheep are mentioned together in a conjunct compound ajavikam, still 
by the force of the repetition in the expression ‘one-fourth, one-fourth 
5 each’ the meaning deducible is that it refers to each individually 
Here ends the chaptei on “ Sale by One Not the Owner ” 


Viramitrodaya 

If the lost article is not brought back by the owner, but on the 
other hand by the king’s officers, in such a case the Author states the 
10 adjustment 

Yajnavalkya, Verses 173, 174 

By the customs officers, or by the local watchmen, dhrtarn, 

‘ recovered property which was lost was recovered, that should be 
preserved by the king for one year , within that period if the owner 
j 5 who had lost it establishes it as his, he shall take 1 c get it Paiato, 

1 after it ’, 1 e after a year, the article for which the right of ownership 
of ( any ) other has not been established, the king may take (1 7 3) 

The Author mentions the charges for the preservation of lost 
property. 

20 Ekasaphc, ‘for animals with one hoof’, such as horses and the like, 
on the property being lost, four panas , to the king, shall the owner of 
the lost thing pay When, moreover, the lost article is a human being, 
five panas For supervision in connection with the buffalos and cows, 
t\\ o for each , and for goat and sheep 1 e for a he-goat and a ram, one 
25 should pay a quarter of pana for each 

“The lost property which was recovered, the king shall (keep as a) 
“deposit for three years Before ( the spring of ) three years, the owner 
“may take, afterwards the king may take”. This test of Manu 1 , how- 
ever has a reference to the ( property of a ) Brahmana learned in the 
90 vedas and of illustrious character , the present test is in regard to cases 
other than that, and thus there is no contradiction (173-174) 

Thus end9 the chapter on Sale without Ownership 


SQlapani 

Yanjavalkya, Verse 174 1 1 

Eka&aphe, ‘ in regard to one-hoofed animals,’ such as the horse etc , 
when lost and recoverd by the king, one should pay four paxias ( to the 
king ) fox its preservation (174) 

Thus ends the Chapter on Sale without Ownership. 


1 Oh Yin 40 
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r %r < i rSp ChJai *J ittltflkyharfl — Dmtion of thf Stibfed 
CHAPTER XII 

Of the Resumption of Gifts. 

Now i« being expounded the Chipter of Ixw called Gifu winch 
has obtained a twofold designation w the Reinmption of a gift or Non 
resumption of a gift, according as the parties concerned resort to ways ^ 
which are proper or improper Its characteristics have been stated by 
Narad* 1 ** When a man wishes to take back a thing which he has not 
properly bestowed it is called a resumption of gifts, a title of law 
That tide of law wherein laving bestowed a chattel not properly 
asunjak, i & by means not laid down as proper a man wishes to recover „ 
it back, ( that title ) is called u Rciamptioo oE Gifu" w tint tranuct 
ion of gift where there Is resamption of that which hod been given 
And by having resort to legally prescribed methods, its converse in 
the same tido at law comes to be known as Nonresumption ef 
gifts* That title at law called the law of gift* in wbioh there is ^ 
non-res umptwn or non retaking of what had been given is called the 
M Non resumption of gifts." Teat, moreover is fourfold having 
regard to its division into what may be given and 
Paoe 115* what may not be given As says Narad* 3 What 

“may be given, and what not, valid gift*, and invalid gQ 
“ gift* thns the law of gifts is declared ( to bo ) fourfold in judicial 
u alfairs ” There, by 4 What rmy be given , deyam, is expressed to be 
that which can bo a fit subject matter for an unforbiddea transaction 
of gift- By ‘What may not be given adeyam is indicated that which 
n unfit to be given either on accDont of its being not ones own 
property or its being prohibited ( as a thing to be given ). That, on ^ 
the other hand winch had been given by one in fall possession of his 
faculties, and which cannot be revoked is called a validgift Doit am 
And 4 an m valid gift, Adattam is described to be that which may be 
taken back. With a view to describe this m brief the Antlior says 

Yajnavalkya, Verse 175 30 

Ose s property any be firem, witiod detriment to the f ain B y 
M&ilqhara — Swam, one e property u e his own h^tjabSTkodhen*, 
mtlout detriment to the family i e without impediment to the family 
i e- so much only should be given as may remain after (providing for) 85 
the maintenance of the family Since its maintenance n a necessity 
1 Oh.IV l 


t Oh. IV 1 



1194 Mltakshara, ^Dla —What may £ may not he niven Ch x,t 

For says Mann 1 “ Aged parents, a clmste wiEe, and an infant 
“son, should be maintained even by doing a hundred misdeeds, ” 
so said Mann. Without dcti iment to the family”-by this the 
Authoi points out one class of things which may not lie given 
5 “One’s propei ty one may give"-by this also, the unendow able 
chatactei of the five kinds of pi operty rt:, the AnvAbita 2 and YAchitaka 
deposits, as well as a pledge, a joint propei t}, and a YiMiepa deposit 
has been indicated by the method of negative 3 reasoning As to 
the eightfold chaiacter of things not liable to be given which lias 
jp been mentioned by Narada 1, " An Anv.lbita deposit, a Yiiclntaka, a 
"pledge, a joint pi operty, a deposit, a son, a wife, the entne propei ty 
“ of one who lias of£spimg(4) These have lieen declared by the 
“ levered sages as inalienable even in times of extern * 1 distress, as 
“ also that which had been piomised to anothci ( 5 ). ” Tins text only 
j - intends things winch aie inalienable , and not as indicating an absence 
of the right of ownership, as the right of ownership exists over a son, 
a wife, the entire pi operty, and that which had been pimmsed The 
nature of Anvfthita and the rest lias been aheady explained heroic 5 

Sulapani 

20 Yajfiavnlkya, Verse 175 

When there is no wife or son, one may give what is his without 
detriment to ( the interests of) the family When, however, sons etc- 
exist, the entirety should not be given What has been promised to one 
should not he given to another 

2~ In a period of adversity, sons etc may be given, so says Katyaynnn 1 

“ Either in a sale or in a gift, muBt not be given when unwilling In 
“times of adversity however, a gift or even a sale may bo " 

Unwilling ’ 1 e the sons and the rest. Even there, an only son must 
not he given, vide the text of Vasistba 7 — “ Never, however, should one 
30 give an only son" ( 175 ) 

1 Not found m tlio printed edition of Minn 

2 Bee pages 840, 841 nbovo, for an explanation of these terms ns given by 
Vijnanesvara himself 

3 The oSim + method of reasoning * c by an opposite way See note 0 

page / 07 above for a fuller explanation of this term and also of the corresponding 
term suyy The meaning is that by saying tint one si on Id give whnt is “ I 11 9 
on n property ”, a necossnry implication is raised against tbo gift of things 
which are not held in the nght of full on norship, t c over which the donor has 
only a partial right 4 Oh IV 4-5 5 t c on page 101 text and p 840 tr above 

6 Verses 038, 039 7 Oh XI 3 1 



05 XU J Mtlfikahari — A Kift awt tonne/ to bf pfltd, 1195 

Dy 1 reason of the text ‘ One b property be may give an 
occasion might ante for the giving away of a wife and a *w and tlw 
hkr With a view to obviate thu, llie Author tayi 
Yajnavullcya Verse 176 

Except a wife and a too. Nor, when there b progeny ha entire 5 
property at alto what had been prom bed to another 

MiUlqhara — Damutadrte 2 rTtspt a xnfe arul a ton if exdud 
ing the wife and tl»e aon he slioul 1 give lua own property i and 
not a wife or a ton Thu b the meaning Slmihrh when the ion 
grandson and similar anvaya, progeny exist Uw entire property he 10 
should not give n dc the text 1 1 “ Has Ing begotten tons, he sliould 
daly instate them, and provide for the maintenance of these. M So 
alio, gold Aa, any asm ai praliinrtim wV/i fmnni<*t ( to he given ) to 
another should not he given to any other 


flaring thus mentioned prqwrty which may l» given with the 15 
exception of a wife and a son the Author mentions in tlat context, 
tiie role tlot property which b not aGenable should be accepted by the 
donee m public 

Yajfiavalkya, Verso 176 ( 1 ) 

4 Let the acceptance be public, especially of immovable property jq 

Mialqbara. — Taking over is prabjrahalj aertyfanee That should 
be made praluUlj, tn /n/^ic, with a view to obvatc any dbpate And 
sthawamya cba vdefhitil}, rrjKaaUg of the 1 nmoraUc the acceptance 
sliould be made onfy in public. As it it not possJUe to prove its 
possession (by the donee) as can be done in the case of gold and otltcr 35 
movables. 


1 Tbe rigfci of own or* hip Ulng ondeflaad 

X &♦« A If* rtU t t S+M*ppa 33 Ikra. CCS at pp. 0" 4 CH7 arbara 
Cfcandamkar J baa thia pam^a awl lt« brarlag open tin raktlra rlgbt* 

tnd poaltloai of a Km and a faihtr In a MUlk>h»rl family 

3 Of M«nn — Bl] amt ha {{a. 

4 B*« If rj ira ra \ rmm 4 Bom. II 0 It, A. 0 J 11 at p 34 and alto 
K*Ui* i Ti hmxMy* LmJ 11 L A. JIB at p *30 wbera thla ]*jua(e bat bre* 
traiulxtod Ly tb« coart. 

72 



1196 Mitakshnra — A qift mu it be completed x,f 

Having thus referred to a subject which only arose incidentally, 
the Author proceeds further with the subject under discussion, and says 

Yajnavalkya, Verse 176 (2) 

Whatever is promised ( to be given ) shall be given Having once 
y 5 given ( it ), let him not resume ( it ) 

Mitdkshara: — Deyara pratisrutam chaiva, whatever has been ‘promised 
to any one as a leligious chanty, must necessarily be given to him, 
if 2 the other does not swerve from ( the path of ) religion If, kow- 
evei, he swerve, then it should not be given. As Gautama 3 has stated 
10 “ Even if he may have promised, he should not give it to one who 
“ has irreligious associations 

. Datwa napaharet punah, what had been given, let him not resume it 
From this it follows that whatever has been completely given accord- 
ing to law, should not be resumed m ( the case of ) all the seven 
15 classes ( of valid gifts ). But should be confirmed 

Page 116* m that condition , but also that, what had been 

given in an illegal manner must be resumed m 
( the case of ) all the sixteen lands of invalid gifts 

Narada* also having premised that “Valid gifts are of seven kinds, 
20 “ and invalid gifts of sixteen kinds ” has dealt with the characteristics 

of valid and invalid gifts thus “ The pnce paid for merchandise, 
“ wages, ( a present offeied ) for an amusement, ( a gift made ) from 
“ affection, or from gratitude, or as a woman’s 5 Sulka, and a respectful 
“ gift, are the seven kinds of valid gifts ” ( 8 ). 

25 Invalid gifts are the following (sixteen) “ What has been given 
“ by one undei the influence of fear, anger, sorrow, sudden excite 
“ ment, or pain , or as a bnbe, or in jest, or fraudulently, under false 

1 Bee Cxhelcibhai vs Uderam, 36 Bom 29 at p 35, where Oliandavarkar J 
has translated this passage 

2 ThiB translation differs from that given by Oliandavarkar J in 36 Bom 
at p 35 The translation given there is obviously not in conformity with the 
text of the Mitakshara, which makes it a condition precedent for the completion 
of the gift, that the donee should not swerve from religion 

v 3 Oh IV 23 

4 Oh IY 8-11 See Harjwam vs Naran, 4 Bom HO B A 0 J stp 33 

5 See p 1135 note 4 
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u pretence* ( 9 ) Or by a child, or by a fool or by a person not bii 
11 own master or by one distressed or by one intoxicated or by one 
u insane , or in consideration of a reward thinking Thu man will 
d do me lotne service ( 10 ) and alio that which wai given to an 
u unworthy per ton thought to be worthy or for an unlawful purpose, 5 

u whatever gift hai been made through ignomnoe ( of real fact* ) is 
* considered u an invalid gift 

The meaning 11 thu What has been paid as “ the price for 
merchandise »• 9 . a thing bought ‘Wages” t. #- the salary paid to 

one who had done work. ** For amusement u e. given to the bards, 10 

Ungers and the like “ From affection given to daoghten, toni 
and the like. 1 From gratatnde 1 . a to one who has conferred any 
obligation given by way of repaying the obligation. u A woman 1 
B'olka " t, j that which was given to the relations of a damsel for 
( bringing about the ) marriage And u a respectful gif t u e- what 15 
wss given and the retail of which is not 1 observed ( in this world ). 
These seven lands of gifts are valid gift*, and mat not be resumed- 

"Through fear ’ what was given to tbs keepers 3 of prisoners &c. 
u Under the influence of angtr u e. what was given to another ( as 
an inducement ) for removing his enmity towards boos and the like. 
What was given in pangs of grief caused by the separation of a son 
or a similar cause. *“ By way of a bribe "u given to persons in 

1 i. * lot baring tangible remit* in tills world. 

1. For » lucid explanation of the quotation frera Kind* tea Asahlya ■ 00 m 
meniary of Nlrada on this pswsgi and translated b 7 Sr Jolly at pp. 110-1 SC 
( aoUa ) of Vo] XrXir i of the Baared Books of the But. 

8 qf^sjg^-Thl* term ii indloatire of parsons of dangerous eharaetsr nuh as 
rognaa, rafflan* 4e Asahtja explain* h as foHowr-“ If sn bocast man pmmleaa 
cros hundred drachmas to a ruffian who addresses him, wblla ha It passing through a 
fores*, with tbs words “If thou (ires* ma etna hundred drachmas, thou shall 11 ts 
O tharwiss thou shall die.” 

Bi{embbatt* sogfests as an example, gifts' promised or giran to the Jail 
officers ius 

4 8 ae SAri 8a*r** Ptmht n Skri lltriAar Pmmdtt 35 Bom. 169 at p 180 
par Chanda rarkar J where this passage has bean tranalatad di ff er en tly tW 
* Something paid to a person bound to do an act, with the objeat of lemoring an 
obstacle to the performance of bis duty While Vljnln shram a explanation 
ohrioosly refers to a gift made to a person In aotWiiy with a view to ramoring 
all chatractions to the saccaaafol termination of tho matter under 00 nslde ration 
To th# sama affect Is Axahtya, 
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f* Y&jilavdlkya Ch. Xll 
j Verio 17G (2) 


authority for the removal of obstruction to ( one’s ) business 
“ In jest *' i e what has been, as a fun, gi\ en Even ( when ) one 
man gives lus own property to anothei and that othei also gives his 
to him This is “ a fraudulent gift ’’ “ Under a false pretence ” i c. 

5 ( where ) intending to give one bundled, he stipulates for a thousand, 

and gives “ By a child ” i e by one who has not attained the age 
of sixteen 11 By a fool " i e by one who is ignorant of the popular 
usage “ By one who is not Ins own master ’’ e <j by a son, a slave, 
or the like. “ By one distressed ” eg by one diseased &c “ By one 
10 ‘‘intoxicated”? e by one intoxicated by some intoxicant* “By one 
“insane ” i e. by one who is overpowered by an insanity such as that 
brought on by air &c “Given in expectation of a return” e g (where a 
gift is made m the expectation that) ‘he w ill bring about the accomplish- 
ment of my object’ Given to a man who is not versed m (all) the four 
15 Vedas, on bis representing that he was veised m the four Vedas Given 
to one, an ho having obtained a gift on his repiesenting that he would 
perform a sacrifice, but who appropriates it in gambling aud similar 
other acts Gifts of these sixteen kinds as enumerated above are 
invalid even if they Avere ( completely ) made, since these can be 
20 resumed 

The invalidity of a gift made by ‘one distressed’, attaches to 
such ns are those other than relating to religious purposes Since 
Katyayana Ins observed: ‘‘If a gift 1 be promised by a person Avhether 
“ m health or m distress, for a religious purpose, and he die without 
25 “ making it, his son should be compelled to make it good ; of this 

“ there is no doubt.” 

Moreover, here is another text which is expressed in a concise 
foim, but which is common to all (kinds of) disputes Says Manu 2 
“ A fraudulent pledge or sale, a fraudulent gift, acceptance, and any 


1 Sec Ghdaltn vs Uilrrnm 30 Bom 2 !' at p 35 Whore Chnndavarkar J 
observes, ’‘The word son is hero inoroly illustrative and stands for an 5 ono who 
inherit* or take* the pronu-or s proporty These nro monitor), not mandatorv 
tixts, hat tin. principle underlying them is tlint, where a Hindu, who has directed 
a trust of his properti for a religious purpose, dies before giving offoct to it, 

Hindu l.aw author 1 * 0*1 hi* hur to take stops for carrying out lus directions, after 
revonring the property from a trcspa C £er” 2 Ch VJIi 105 



yaJiuKittr 0 Ch >kU “1 MItflkjharfi, Viraraltro . — •Fratidultnt trantadicxis. 119 § 
F*r*« nt-nt (r) 1 ^ 

“transaction where be detect! fraud he ( u e the judge ) shall anuul 
“ the whole of rich ( transaction). 1 o*/a means fraud The meaning 
w, that by every kind of fraud intended to be practised (in future ) 

(if) the transaction of pledge tale gift or acceptance &o. were 
brought about, npon the discovery of that fraud tbeie transactions 5 
of tale &c should be declared null and void For him, moreover 
who accepts any of the sixteen invalid gifts, and also for hun who 
bestowi any of the seven kinds which ought not to be given a penalty 
has been declared by Narada’ “ He who accepts an invalid gift 
“through avarice, at also he who bestow* one which ought Dot to 10 
“be given the donor of the onendowaWe thing deserves punishment 
M as also tho acceptor oE the invalid gift" 

Here ends the chapter on the Resumption of (rifts. 


Vi ram It rod aya 

Now the chapter of Vyawnhdra known as non-delivery of gifts 15 
Now, what may bo given and what, not valid gifts and also invalid 
gifts thus the law of gifts is declared to bo fourfold in judicial matters 
the Author expounds this text of Nirada 1 

YflJrUvalkaya, Verses 175, 170 

Swum one s 1 c of one s own property, excepting the wife and 9Q 
the son, without detriment to the family 1 e the family which must 
necessarily bo maintained deycm may bo given Tho meaning is 
that what may remain after ( providing for ) the maintenance of the 
family may be given 

Having thus stated what may be given the Author states what 25 
may not be given- When there is progeny 1 c when the son, grand 
son and other descendants exist tarvatTsam, the entire property 
should not be given. Anyaxmai yaipraiibutom what has been 
promised to another ix what his been agreed to be given j that should 
not bo given to one in excess of that. By the use of tho word cka t jq 
and also are included other things not to be given stated by other 
R'hh So also Bffaaspati J “Common property sons wife a pledge, 

‘the entire property, a deposit, things borrowed and similarly what 1ms 
'been promised to another, thus the property which may not be given 


1 Oh.IV L. 

1 OlXV * 


t Oh. IV 1 
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(( is declared to be of eight sorts ”, “ Common property ” 2 c. having 
several owners , of the sou and the wife, they are not to be given only 
when they disagree Vide the text of Katyayana “ The wives and 
“also sons, however, must not be subjected to sale or gift when f they 
5 “are ) unwilling , the entire property, however, one may utilize for 
“oneself In times of adversity, however, may be made a gift or even 

“a sale. ” As regards consent, moreover, Vasfshtha 1 * states a special 
rule “ Not, however, an ouly son should one give, or accept as a gift. 
“He indeed is for continuing the line of the ancestors Nor should a 
10 “woman either give or accept a son excepting with the permission of the 
“husband " ' Excepting with the permission ’ is connected with the 

giving only In regard to acceptance, by reason of non K -existence, even 
when there is no permission she having the right thereto Here accord- 
ing to Smrtlsara “ By acting against what is prohibited leads to lrreh- 
15 “gton 3 , and not that the donation or 4 gift is not accomplished, in the 
“case of the gift of an entirety of property or the like ” 

Brhaspati 5 states the varieties of gifts “ Wages, for the 6 
“pleasure, the price of merchandise, the woman's sulka, (that given) to 
“a benefactor, and through reverence, kindness, or affection, thus are 
20 “stated the eight varieties of valid gifts ” 

Narada 7 mentions “ What was given under the influence of 
“fear, anger, sorrow, sudden excitement, or pain, so also, as a bribe, 
‘'or m jest, or fraudulently, or under a false pretence, or by a child, or 
“by a fool, or by a person not his own master, or by one distressed, or by 
25 “one intoxicated, or by one insane , or m consideration of some gam, 
“thinking this man will do me some service 

By one m distress given in charity is, however, a valid gift 
indeed since Katyayana has observed “ If be die without making it, his 
“son should be compelled to make it good , of tlus there is no doubt” 
30 “Brhaspati 8 “ When anything has been given through a desire for 

1 Ok XV 3-6 2 The Benares printed edition omits, 

r an obvious error 

3 » « the person disobeying may incur the sin of irreligion or disobedi- 
ence to the dictates of I)karma ; see Balusu Gfuruhnga&wami vs Batumi Ramalafoh- 
manna 23 Mad 398, 26 I A. 113 

4 In other words the gift becomes complete ^ This is 

exactly tbe principle underlying the applica tion o f the doctrine of factum valoU 

5 Cb XV 8 6 * e When pleased e g at a song &sc 

7 Oh IV 9-10 8 Oh XV 11 
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“a reward, or to an unworthy min mistaken for a worthy person, 

“or for an hnraor *1 porpwc lb* own r mny rciumc tho gift 

On the occa*ion of ( a ducuiuon as to ) what maybe given, the 
Author states the neoess'ty of openness in the acc-ptance of a gift- 
praSigraha an acceptance etc. With a view to obmte a dispute on & 
o[<n acceptance of a gift should be made F specially of an Immovable 
the acceptance murt be made In the open onl> a* It is no. possfble to 
proTc It* poise* si on by one* If a* ( can be done 1 In tho cose al gold 
and other movable* 

Now the \nthor proceeds with the nutter under consideration « 10 

What bad been promised as a religions charity must necessarily be 
given provided the donee does not rwenre from (the path of ) religion 
a* a«utama' has tinted Even if he may have promised he should 
not give It to one who ha* irreligious association W bat wa* given 
properly as of the aforeitated seven kinds having once given one 15 
thould not take back. By the u*c of the word eh j *also it is Indicated 
as the cumulative sente of the text that of the rxteen kinds of invalid 
gifts one may take back ( 175-176 ). 

Thus in the commentary on WJflavalkya ends tho chapter on 

Nondelivery at gills 20 

SQIapanl 

Y«|n»rslWy* Verso 176 

An acceptance of a gift shoald bo known to many /Va/iiruAim 
what ban been promised, I • promised by word of mouth. Even thtre 
ai regard* Immovables in which many kinsmen aro interested should be gj 
known to tbe kintmen and other*. Wbat has been promised by a word 
0 / mouth roast certainly be Riven. One should not tako hack what waa 
once Riven. Aa says Marita : “ By not Riving what was promised M 
“olio by cancelling a gift one goes to various hells alsobwxuos born a 
“lower animat" gg 

Dphaapatl* states what may not be given i "What has been given 
“by one angry or resenting an injury or through inadvertence or by one 
"distressed, one infatuated, or extremely old or terrified, overpowered by 
"grisf and what U given in a soft mood tbe*e art declared as invalid 
gifts. What U given through desire for a reward or to an unworthy 35 
“man mistaken for a worthy person, or for an Immoral purpose the owner 
“may resume the gift (17UX 

Tho* ends the Clmpter on Resumption of (lilts. 


1 Co. in rs 


ch,x-s o-n 



1202 


Mitakshara — Rescission defined 
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CHAPTER Xlll 

Rescission of Purchase 

Now is being described the ‘Rescission of Purchase ' Its nature 
has been described by Narada 1 : “Where a pur- 
5 Page 117 * “ebasei, after having purchased ( an article ) for a 

“ price, does not approve of it, that is termed 
“ 'Rescission of Purchase’ a title of law ” There also the same Author 2 has 
stated that on the day on which the purchase was made, on that same 
' day should the thing be delivered back without any change : “When a 
10 “ purchaser, after having purchased an article for a price, considers 

“ that he has made a bad bargain, he must, return it to the vendor 
“ on that same day in an undamaged condition.” In the case of a 
letum on the second or any subsequent day, a special rule has 
been mentioned by the same Sage 3 “When the purchaser r etui ns it 
15 “ on the second day, he shall lose a thirtieth (pait) from the price, 
“ twice as much ( if it be returned ) on the third day, after that tame, 
“ it is absolutely the pui chaser’s." The meaning is, that thereafter a 
rescission should not be made This ( rule ), moreover, has a reference 
to things perishable by use, other than seed and like other things. 

2o In the case of the pui chase of seed &c , an entirely different rule 

prevails as to rescission So the Author says 

Yajnavalkya, Verse TTC 

The time (allowed) for the trial and examination of seed, metal, beasts 
of burden, jewels, females, milch-cattle, and of males is respectively, ten days, 
25 one day, five days, seven days, one month, three days, and half a month 

Mitakshara — Bijam, seed, i e the seed of paddy and other giain 
ayah, metal, such as iron &c , wahyah, a beast of burden, i e a bullock 
and the like, ratnam, jewel, i e pearls, corals &c , stree, a female, ? e a ddsi, 
dohyam, milch- cattle, e.g. a she-buffalo &c , puman, a male, i e. a male slave 
30 Of these, le o £ the seed and the rest, the period for trial and examinat* 
ion should be understood to be ten days &c- respectively in the order 
of ( their ) enumeration And wheD, while under trial and examina- 
tion, there occurs a repentance on account of the badness of the thing 


1 Ch K 1 

2 Oh IS 2 


3 Ch IS. 3 
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( purchased ), then the sile can only be rescinded within tan days, and 
not kter ( than that period ) And thii 1 * the reason of this rule 
As for the text of Mu* 1 X If anybody in thii world after bay 
0 ing or selling anything repent of hu bargain he may returp or 
1 take back that chattel within ten day*” that refer* to thing* not ^ 
liable 5 to destruction by ore nch as a home a held a vechicle, a bed 
a scut and the like excepting iron end the other thing* with regard 
to which the rale ha* been itated ( a* above). 

Moreover all thu ha* a reference to what wa* bought without ‘ f 
an examination What, therefore, had been examined 1 and then 10 
purchaaod after an agreement, that 1 * not to be returned) it *honld 
not be returned to the *eller That role hu been laid* down thui « 

‘The ( intending ) purchaser *hall first examine an article, u e. (before f 
purchasing it X having regard to ita fault* and excellence* that 
‘ which has been approved by the purchaser after a ck*e examination 15 
“ cannot afterward* be returned to the vendor ” 1 


YiramJtroday* 

Now the Author expound* the chapter of Law called the ^ 
Rescission ol purchase which hu been characterised by Nflrada* thus 

1 Where a purchaser after having purchased ( an article ) for a of) 
pnee does not approve of It that h termed a 'Re scission of Purchase 
a title of law 

YfifrLsralkya, V«rse 177 ^ 

Up to ten day* and the Hko Is the limit for the examination of seed 
etc. L *nd therefore If within that interval there is a revulsion about the. 95 
bought article then it should be returned and not after that. Ttys is the 
meaning Ten days eleven days, five days, seven day*, a month three ^ 
days half a month Is ( the limit ) respectively for seed metal beasts 
of burden inch u horaea eta, jewels females, inch as the d4ti eta, 
milch-cattle such as the cow eta, snd of males *nch as servants eta ( gQ 

L Oh. VUL Ml ( 

t TW* ii a miataka in th* taxi on p. 117 L IB for ify iffrvT read 
* Tba reading better than girtm in tba text U 1 lfl cod 

in trans l ati n g the taxi, the former reading li aderpiad and not fftv Bljamhhaft* 
twA* similarly end notices u a V It bat apparently does not prefer fti-fjjtr 
4. By Nlrtda Oh. DC. 4 6 QlII 1 

78 
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“ If anybody ill this world after buying or selling a thiiig> repent 
“of his bargain, he may return or take back that chattel within ten dhysz 
“After ten days, however, one cannot take back or compel it to be 
<‘triken back , one taking or returning either should be punished six 
“hundred by the king ". This text of Manu 1 has application to seeds 
ofaly. Vide this text of Katyayana “ Whatever article which when 
“purbhaged was not knowh to be faulty, but was afterwards discbvered 
“td be so, that hrticle of merchandise so purchased should be given 
“(back") to the owner in time, otherwise however, not ” ‘ In time ' v c. 

Withih the period of inspection and test; ‘Otherwise,’ z. c after that All 
this, mdreover, is to be observed in the case of all that was purchased 
without an examination ‘viz since Katyayana has observed ‘not known,’ 
and also the text of Brhaspati 2 * . “ One should inspect a merchandise 8 
“himself, and also show it carefully to others , after having accepted 
“after an examination and approval Dy many, one should not give it up ” 

Even before the stated penod also, Narada 4 states a special rule iU 
regard to the return of h purchased article . “ When one, after 

“having purchased an article for a price, considers that he has made a 
“bad bargain, he must return it to the vendor on that same day m an 
“undamaged condition If he returns it on the second day, he shall lose 
‘‘a thirtieth part from the price, twice as much if it be returned on 
“the third day After that it becomes absolutely the purchaser's. ” 
‘ After that ’, has a reference to the milch-cattle. “ After having 
“purchased a thing in the market such as a milch-cattle or the like, if 
“out of repeutance a man return it unblemished within time, he shall 
“bear a tenth part of the price, ” this text of Katyayana, has reference 
to a period subsequent to the interval ( allowed ) for examination. Or 
both of these are applicable when the purchased article has been made 
over to the purchaser Otherwise, however, “ After having purchased, 
“if a purchaser repent of a thing which has come into his hands, a wise 
“man in such a case should give up a sixth part, ahd give up the bought 
“article.” The adjustment is to be as under this text Under the text of 
Manu viz “Not the one having a blemish, nor that which was defective, 
“not one at a distance, nor that which was concealed^ ” an articlej the 


1 Oh VIII 222-223 2 Oh XVLII 3 

3 Brlidspatl definos a <rmj- thus (XVIII 2) "Two sorts of propbrty are 

distinguished, immovable and movable, when a purthaso is cofaoluded, the term 

Vendible property ( quit ) is applied to it ” 4 Ch IX 2-3 
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defect of which was known at tho time of the purchase shoo Id not bo 
ictnmtd even during the interval for inspection, alnee Nirada 1 he* 
observed. PA second-hand garment which was In a ragged oondltion and 
•’was tdfed with dost oren If (It be) with blemishes such an artide when 
H cmcc purchased cannot thereafter be returned to the idler (177) g 


SQIpiM 

YfilBcvalkya, VcfH 177 

Of tho wren thlngi such u tho it*d stc. ton days and *0 on res- 
peoilpply b tho pfrlod for to»t and determination of psrUp oy dsjnerlta 
If tbo fault Ii known before that, the oommodity may be glvpq back fe }P 
tho wllrr, go wye BrhatpaU : Bsfore this, If a defect reault* In ths 
article, than it should be returned to the teller and the purehassf shall 
1 gat hack tho prte*" ( 177 X 


While treating of the ( time for ) inspection of milch cattle Ac. 
the £.ut)ior ptates the rale regarding tho examination of gold qnd the 
like alio 

Yajftavalkya, Verse 178 

Gqld a pot red iced in Ere fa ( the caw tf ) tkrty it b reduce} ^7 
tprp pplqs in a kindred, in Un by eijbt, (so) abo fa lead , in popper ffte, 
fp irte, ten 

Mftikfluri 1 — While being heated m fire, gold is not red Deed 
Ttwrpfqre, pp pinch may have been delivered into the hands qf gold 
puntbi for preparing a bracelet Ac., »o rqijoh by weight must be 
returned by these. Otherwise, they should be compelled to make good 
the loss and be punished too. In the case of silver however when 
( a epantity Tfeighmg ) a hand red polos is bejng heated, two polos are 
lost, a^ao, agM, m the cape of fm, trapupi, and also had, site ch^ u. 
pi a honored, as necenarfly follows. In tho case of tin pp al*o of 
lead, wbQo a hundred polos are being heated, eight pdas lose weight 
Timrp paficha daityua, in copper five, in tren ten, is. in a hundred polos 
of copper five polos, in those of cron, ten polos are lost Hero 
also *a hundred n indeed to be understood As regards white-copper 
as it is made ont of tm and copper a (scale of) redaction Is to be 
determined m accordance with ( the roles for ) these. Artisans, 
capung a redaction farther than this, shnald be punished 
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Sulapani & IVlltakshara —Rota of increase 
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Sfilapanl 

Yajnavalkya, Verse 178 

Gold, while being heated in the fire for being manufactured ( into 
an article ) is undiminished. Of silver, when a hundred are being heated' 
5 two palas are reduced Of tin and lead, for a hundred palas, eight palas 
Copper, foT a hundred palas, five Thus in the case of iron, ten are reduced. 
In case of larger reduction, the goldsmith and the others should be 
compelled to pay, and should be punished also ( 178 ) 


The Author mentions an increase m some cases, such as in the 
<16 case of blankets &c 

Yajnavalkya, Verse 179 

In the case of woolen and cotton yarns, the increase is ten pahs in a 
hundred, in (cloth of) middling quality, five, and in fine quality, three palas 
Page 118 * 

1 Mitakshara : — In the case of woolen yarn of rough quality, from 
15 which blankets and similar things are prepared, m those cases, an in 1 
crease of ten palas in a hundred palas should be uderstood A similar 
rule should be understood in the case of cloth &c , prepared from 
uotton yarn , madhye, m ( the case of doth of ) middling quality , ?. e in 
(f the case of cloth &c, prepared from yarn which is not very fine, the 
20 increase is five palas ( m a hundred ) In cloth prepared from fine 
yarri, the increase should be understood to be three palas in a hundred 
This (rule), moieover, applies m the case of cloth, which is not washed. 

^ Sulapam 

YajHavalkya, Verse 179 , 

25 In the oase of a blanket or other cloth manufactured from the ram’s 

hair, as also of cloth woven from ootton yarn, for a hundred palas given 
for weaving, an increase of ten palas takes place owing to an addition of 
paste to the fabric In regard to the same, when it is not loo fine, nor too 
v ■ trough, the increase is five palas For on6 woven out of fine yarn, three 
30 pqIqs ( 179 ) I 


The Author mentions a special rule m regard to other articles 1 

Yajnavalkya, Verse 180 ‘ 

In the case of embroidered cloth, as also iu cloth made of hair, a 
reduction of a thirtieth part is allowed There is no decrease, nor an 
^5 increase in the case of silken cloth or those made of barks 
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I rrvr /l'*- si 1 

MSakjhara — Kirmflom, anlroidere / doth, i r doth jirepared with 
pidorei thereon That dotk wlicre a wheel or a >tra<tika or a like 
design b woven into by yam fibres b known ai embroidered doth , 
kannBci That doth In winch hair are wo\co into e q- an apper gar* 
raent, is a romabaddhalj dith male of hair In tbe*e eases, Iqhaytl), a 5 

mftidiort, by a thirtieth purtihoaMbe understood In dwcive oltHken 
de/A,kanieye, tx tmde ol t)\k, arvl oltbo*: made of torts ralkale^hodn, 
ie of cloth prepared from barks of trees, there b neither an Increase 
nor ft redaction Bat, a« modi ai has l>e«n given to the weaver and 
the like for being woven into, exactly so modi sliould Iw taken back 10 

ij&tapaijl 

YiJ&aratkjra \erie iBo 

Where on a woven cloth or the like a Krastihi or a similar flprur* b 
wrought by embroidery with yarn and need]* that b ( called) Kilmuko 
or -embroidered cloth. Where In a cloth or the Ilk* hair are wot*d In that 15 
U cloth made of hair romakrM^ok, (e g ) the Nepala blanket There a 
thirtieth port b the redaction. In cloth produced from silk or b»rke of 
tree* rdeh ae the flne ellk doth there b neither Increaie nor decrease (180) 

The commodities being innumerable it is impossible to contid<*r 
tire role of redaction or increase in die case of eudi article So the £0 
Antbor mentions in general a rule for determining a decrease or an 
increase 

Yajiln.vo.lkya Vorso 181 

Whea a thm^ has defenorited whatever ihe experts b those articles 
jnay declare after takb| bto eocsideraben the place the time the we, and 25 
the strenjth or weakness, mut certainly be cawed to be paid 

MHakjhara — In tlw case of a hemp or a silk doth where the 
article Juu tleterwratal najhte u has andergone a redaction wliatever 
the experts m those ar tides drawyujlm knialaly, te those who are versed 
In rules of Increase or decrease In the case of those articles, after 30 
having examined Into the (circumstances of) detain ]>tacr kibm time 
tpabhofam, life and also the balahalam, siren jih or teeaLness 1 ix durability 
pr non-durability of die arttde winch lias deteriorated may determine 
tat asa^ibyam that certainly die artisans nimt ho niade to jar 
Thus ends the Clapter on Resosnoo of Purchase 


35 
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On the occasion of the ( rules regarding the ) examination of seed 8 
etc., the Author states the rules for the inspection of gold and likp 
other articles 

g YajffavalKya, Verses 178, 17 9, 1 80, 181 

Svarnam, ‘ gold ' 1 e of the best quality, is not reduced m life 
Rajale, ' in the case of silver,’ hate, ‘for a hundred,’ 1 e. for a measure of 
hundred, two pa/as become reduced m fire. In the case of tin, zinc 
and also lead, for a hundred pal as eight palas , for a hundred of the cop- 
per palas, five palas , for a hundred palas of the iron, ten pqlas becopae 
reduced in fire By the use of the word cha, is added, tfie loss in t^e 
case of white-copper, produced from lead and copper m proportiop. to 
the parts of these (178) 

In the case of blankets and cloths prepared from the rough yam 
of wool or cotton, for a manufacture of a hundred yarns, the increase 
is ten palas For one of a middling quality, 2 e not too fine, for a 
manufacture of a hundred palas , the increase is by five palas In case 
of very fine manufactures, however, of these, for a hundred palas , the 
increase of three palas is accepted, 1 c regarded as proper by the 
2 q experts as it is besmeared with gruel etc. ( 179 ) 

The cloth on which, after its manufacture, a swastikq, whppl, of fhp 
}ike is embroidered with the needle, is called Kdrmika 'the embroidered 
cloth, ', where in the case of an upper garment or the like, hair are 
woven, that is romabaddha, ' cloth made of hair,' in the pase of 
these, a thirtieth part is regarded as a proper reduction" Kaukeye , ' m 
the case of silken cloth, ’ 1 e cloth made of yarn produced from cocoon 
of the (silk) worm, as also in regard to ploth etc made pf barks of trees, 
there is no increase or decrease 

By the use of the word cha, 'and’, is included absence of an increase 
on or decrease in the case of the pounding of wheat and many other things 
not mentioned (1 80) 

In the case of those not particularly mentioned such as hemp, or 
linen, and other cloth, what men with special knowledge about the 
increase or decrease of things may declare after taking into considera- 
o r tion, the place, the time, the use and the strength or weakeness of the 
lost article, that must undoubtedly be paid By the use of the word cha, 
‘and’ is added that in places where a decrease is proper, a decrease may 
be declared (181). [178— 181 j 


tsQiapanl 

Yajnavalkya, Verse 181 

When there is a doubt as to the quantity depreciated, whatever is 
declared by the experts after taking into accoupt the place, thp time, tlje 
strength, and the weakness, that certainly should be caused to be paid (181) 
Thus ends the Chapter on Rescission of Purchase, 
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CHAPTER XIV 

Branch of Contract of Service 

The Author now »rti out li*cttMin n another title of law known 
>i the Breach ot Contract of Service In nature lta« been le min'd hr 
Narida 1 Ihui — U IC * man hat promised to render wtvicc and loe» not ^ 
“^hderlt It it termed a Breach or Contract of Service a title of law’ 
Service i« the performance of an order lie wlio undertake* It, and after 
tfardi doe* not do it, tlmt title of law it known ai the Breach of 
Ocxi tract of Service An attendant, moreover it of 6ve kind* A 
pupil, an apprentice a hired servan a man appointed to ( perform ) Id 
a ta»k and a ilave Of the*- the firtt foar are known ai eervants or 
labourer* Tbeie moreover do pure work Slave*, moreover «och 
ai one horn In the ( niaiter • ) bou^e and the like are of fifteen fort* 
and perform nhpure service nch a* aweej ing t!»e home, die door the 
import placet, the *tre« the dutt blui Ac. This bii been made clear 15 
b y Nlrida’ “ The rage* have detcribed in tlie .S'drfra five eorti of 
“ attendant*. Among theae are four aortt of labourer* j and ilave* ( of 
“ tb4 fifth category) lire of fifteen kind* (°) A student, an apprentice 
**a hired rtrrant t and the fourth, — a pr*on ajwctall) appointed ( to 
“doatbln^) thete are to be regarded a* labourer*, blare* ore tboie 20 
* ’boni In the home and the mt (3). The tagei have declared that 
“the atate of dependence Ii common to all these) but that their 
M reflective petition and income depend* on their 
Paoe 119* “ partjcular cute and occupation (4> Al*o there 

“ are two *ort* of occupations) pure 1 work and 2- 
w Impure work Import work 1* that done by ilnve*. Pare work 
I* that done by labourer* (5). Swseeplng the home and the 
“ gateway the place* where Imparities are deporited, tlie itreet 
the dmt bln* shampooing the rtcret part* of the body gathering 
“ and patting away the leaving* of food, ordure and nrine (0). And 30 
‘ bttly rubbing tbe rmiter ■ limla when deal red) thli should be re- 
“girded as impure work. All other work beilde* thi* is pare (7)* 

— 1 i 

1 Ctu V J 

1 CtV J-T 

3 As urT 0 **! to hn)mr» wkkli U d*»jrlt*-d furtl* r an Id lb* linn f Uovlflfl 



isH) 


Mltakshara — Their characteristics 


YdjftavalLya Ch ?ilV 
Verse 182 

There, by ‘ a student ’ is meant one who is desnous of studying 
the Vedas 1 An apprentice * is one who wishes to study the mechan- 
ical arts He who does a woik by wages is ‘ a hired servant ’ One 
supervising the ( work of ) laboureis is an officei 1 specially appointed 
5 to a task ’ ' Place o£ impurity ’ means a place where tne leavings of 

the meals are thrown, such as a pit &c ! A dust-bin 1 is a place where 
the sweepings from the house, such as dust &c. are stored ‘Putting 
away 1 means throwing off 

' A hired servant ’ ( as referred to ) here is of three sorts*, so it 
10 has been laid down 1 " Here, the highest class is that ofa soldiei, the 
“ agriculturist is the middle class, and the porteis aie the lowest class 
1 ‘ These are the three classes of hired servants”. 

Slaves again are 2 “ One born at his ( mastei’s ) house, one pur*- 
“ chased, one leceived ( as a gift ), one obtained by inheritance; one 
15 "maintained during famine, similarly one who was pledged by his 
“ master ( 26 ), One released from a heavy debt;<one acquired ( as a 
“ captive ) m war , one won through a wager, one who has offered 
“ himself saying ‘ I am thine 1 , an apostate from asceticism; one en- 
“ slaved for a stipulated period ( 27 ), One who „bas become a slave 
20 “ m order to get a maintenance, one led in by a female slave, and 
‘‘ one self-sold. Thus in all fifteen kinds of slaves are declared in 
“ S'dstra ( 28 )” Born m the (house of the master) of a female slave' i 3 
* one born at his ( master's ) house ’ 1 Purchased 1 i e by ( the payment 
of) a price ' Received ' i e by a gift &c- l Obtained by inheritance ’ 
25 i e. one who was a slave of the father or other ancestor- _ • ‘ Main- 
tamed during famine ’ i e one, who during famine, was saved from 
death m consideration of his becoming a slave ‘ Pledged by hiS 
master ’ i e who was made a pledge upon the acceptance of money 
( by the master ) One reduced to slavery by being freed from his 
3q debts is ‘ a slave released from debt' ‘Acquired m war’ i e one 
1 conqueied and captured m a battle ‘Won through a wager 1 t «• 

1 By Narada Oh V 23 l J 

2 See Narada Ch V 26-28 It would be interesting to compare the pro- 
visions laid down here with similar provisions in Boman Law, and the learned 
reader is referred to the same The ruleB regarding the emabupatfon of slaves 
have a peculiar resemblance to those found in Boman Law. 
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one won after a itipnlitlon In case I am defeated in this dispute, I 
thall l*comc roar ifare “ One who hai offered him elf papa" lam 
‘tbine " ut one votantanl) ofTenng himfelf ai aila\e faying I am 
thv flare ’ ‘ An apostate from afceticitm u r one who lanwerred 
from the row of asortWim c tipnlated i t one made a »la\e with 5 
the nljrabtlon he iball he vonr flare for inch a time A flare of 
maintenance 1 1 one who has entered Into n jwrp^toal itnte of ilarery 
in hen of maintenance Led hy a female flare — a female fla\e 
( ir 7 tnoi ) i t one l»om In the lion e led lij her i r out of a fancy 
for her one wlio lias married l>rr an ! entered into slavery lie who 1(1 
fell* himrelf Is a »elf*fold flare Thu* tlwfeare tlie fifteen nrtf 

At for tlie teren fold classification iiated by Mara 1 * 3 * in« One made 
“captive tinder a ftandard a flare for maintenance k otie l»om in tlw 
** house one lionght, ami one wlx is given one inherited from an 
cestorf and a ilave of ponlihmmt are seren kmdj of flirei " that 15 
if intended to |>oint oat tint the*e pertons are ( regarded an 1 treated 
a*) flare* and not with a new to limit the nnml*rt 

Of the attendant! ( mentioned l«fo e ) n a pupil an apprentice 
a hired lerrant an anointed labourer tire cour** of conduct for a 
pupil hat already been itated before 7 ri Being invited ( b) the ;q 
preceptor ) indeed he ought to ftndyi and whatever if acquired b\ 

“ him lie should oiler to lum i e tlie preceptor M The rule for the 
fjiectally epjiointed workman ami tlw lured lerrant will b mentioned 
In tlie chapter on ‘Payment of \\ ages * 1 in the text 'Ai much work 
“ a man performs, »o much will be bit wagei Ac. 

With a view to ttato a Special Kale regarding a ila\e and an 
apprentice, the Antlior myi 

Yajflavalkyu, Verso 182 

One emitted by force, tad also one wld by robbers, are released (trow 
ilitery) one who wrn tbe life of bb mirier (b released) as also (are they ^ 
released) by payraf the expenses of m i fa 1 cm ace or by paymj oil the debt 

l Ch VIII 416 

S B*» YlJBarmlkya AclliWhyijr* %«ife *7 p 107 

3 Be* Vert* 106 loftier on pag* IK t 

74 




1 JjCtraJipa Cto Xt\ “I Mttfck hiri— -S", rof 15H 

liwjll 

M if ht* maiter redeem* lum liy dischargin 0 the debt ( 1“ >. It i !>ow 
** ever by paving the with interest that a deb >r i releaic l from 
" I livery (*tt) 

The modes of mammunton of a »lave who has offered birmclf hv 
raying 1 2 3 1 am thine of a flate captured In war of one w m through 5 
a wager, of one enslaved for a ftlpulated penok ml nfc ne cn«Uve 1 
on account of hi* being em in Hired of a female ilate lave tiro been 
nmihrlj bul down by the unt Saje* for all lhr«c a rt rrtfwctivcly « 
u One who las come forward and hunt- If declaring l am 

“•thine one made o pmoncr in war an l one won through » wager 10 
their are releaie! on giving « h a a In til ate wbo*<* apiaty for 
work i« equal to their* { 34 \ \lf» one mj'irrd for a ttipaUtrd 
penod becomes emancipated on tlie xjnration of the period ( **5 ). 

“ One eoilaved on account of hi* lying o nnoied with a female *Uve 
t* rtlaied upon ll* female flare Iwmg kept* in check ( 3f )* i < by 15 
bring prevented from hiring intrrcodm with the flave 

Thu* therefore in the ca»f- of elate* who are b>m in the home 
bought, obtalnok acquired by inheritance an 1 *eif fold there i* no 
emancipation txerpt on account of the general cause of emancipation 
( mentioned above ) n I q taring the life of the ma ter and thu* 20 
letormg hu favour Since no tpeoal mode ha* been mentioned 

The act of emancipation moreover ihoul l be performed in the 
following manner a* la* been Ian! down by the une Safe’ “He who 
‘pleated in lili mind wiilici to emancipate hi* own ilare thall take 
u from hla 1 ilwulder* a jar fillet! with water and iroiib it ( -ii ). He aj 
" flail ipnnkle bU bead with water containing whole gram 1 and 
“flower*, and having declared him a free man three time* be iliall 
' dumii* him with Inf face tamed towards the Knit.* 


1 Cb \ 31 31 (-)«*l 3 i ( y. 

2 Kefur-ty rttlftlotj If. I be explanation lo the Hltik hart, Th* 
\bld*blnUmaDleipIaln» flu try lU abandonm**! cf it* f«a*k «U T t * 
it* OotcUook# Dlgtai 1IL I * \o) II p 8 

3 VlradaCb \ *1-13 * f. # oflto Ur® « 

k (kntTxDj rlco 6 o*qjUiom U maj U my elUr prala iwh u vlrnl Lg 
Dnt It mart U wbok and not c mi bed or crtberrUa daaupad. 
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rYdjilavalkyaCh XIV 
I Verses 1S2-1SS (1-2) 


Sfllapani 

Yajnavalkya, Verse 182 

One who has been enslaved by force, or sold by robbers, should be 
released from bondage, one who saves his master’s life, when his life is m 
5 danger, the slave for maintenance, by paying up the expenses for main- 
tenance, and also by giving maintenance m times of famine One main- 
tained in adverse times also pays m cash, or a pair of cows (182) 

There is, howevei, no emancipation of an apostate from asceticism, 
so the Authoi says 

j q Yajnavalkya, Verse 183 ( 1 ) 

An apostate from asceticism shall become the king’s slave till death. 

Mitahshara: — Pravrajya, asceticism , means a complete i enunciation 
( of all •worldly objects )-Sannydsa One who is an avasitah, apostate, 
tnerefrom i. c who has sweived from it- ( Such a one ) if he has not 

]5 undergone expiation, indeed becomes a slave of the king Death alone 
shall terminate this (kind of ) seivitude In no othei time can there 
be emancipation. 

The Author mentions a rale regai dmg slaves having regard to 
( the seveial ) orders, Varnas. 1 

20 Yajnavalkya, Verse 183 ( 2 ) 

Slavery is m the descending order of the Vai nas, and not in the 
ascending order. 

Mitakshara — Of the Varnas such as the Bruhmana and the lest, 
a state of slaveiy shall exist anulomyena, m the descending or do Thus, 
of a Brahmana, a Kshatnya and the lest may become a slave, of a 
Kshatriya, the Vais'ya and the Sftdra, and of a Vaisya, a Sftdra, thus 
the state of slavery shall operate m the descending older Of an 
ascetic, however, who renounces his own duties, slavery is indeed 
ordained even m an inverse order As says Narada 2 : “ Slavery is not 
80 " orc ^ alne( ^ m the inverse order of the ( four ) Varnas, except where 
“a man violates the duties peculiai to his class Slavery is consider- 
“ ed as analogous to the condition of a wife ” 

1 i e tlic classes Seo YajaavnlkTa Acbar.n Olmptor IV On tbo dist- 
inction based on Classes (Varna) nnd Castes ( Jalx ) seo verses 90-90 page3 241-207. 

- Oh V 39 
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Vir am It rod ay a 

Now begioi the Chapter known as Breach of Contract of Service 
It! nature has been described by Ninth a 1 If one after haring under 

“taken to render service, does not render It, It ij called a Breach of 
u Contract of Scrrico a title of law Mann, moreover has not treated 5 

this separately as a title of law as be has Included its treatment in the 
title called Non payment of wages Intending it for some reason to 
be so stated 

An attendant, moreover is of five kinds A pupa an apprentice 
a hired servant, one appointed to ( perform ) a task and a slave. There ig 
pure work is far foot and Impure work is for the slave vide the teat of 
Nirada* ‘ Impure work has been stated to be for the slaves a pore 
work is for labourers. Sweeping the house and the gateway the places 
where impurities are deposited the street the dustbins shampooing 
‘the secret parts of the body; gathering and putting away the leavings ]5 
of food, ordure and urine. And lastly rubbing the master s limbi when 
‘desired this should be regarded as impure work. All other work 
'besides this is pore There, a pupQ is one In need of the study of the 
Vedas an apprentice Is one desirous of learning some art u hired servant, 
is one performing work for wages one appointed to do a work tx one 30 
supervising by attendance over the workmen doing work. A slave also 
baa been stated by Narmda* ( some as above p 1210 U 1 3-2 1 ) 

Among these the coarse of conduct for a Pupil has already been 
stated before* vim. Being invited ( by the preceptor) indeed he ought 
to study and whatever is acquired by him he should bestow on him 03 
Of the hired servant and of the one appointed will bo stated In the 
Chapter on Payment of Wages About the slave*, and the apprentice, 
however, the Author states here 

YiJBavmllcya, Versa* iBa 183 

One forcibly made a slave one sold by robben and thus made a gg 
slave and by the use of the words cka ‘and and apt ‘even one given 
by him, ss also one kept as a pledge, I* released from slavery He more- 
over who saves the life of the master when attacked by robbers tiger 
etc. such a one is manumitted. By the use of the word apt, * even are 
added other reasons fot the manumission of a slave Nirad* states these, gg 

1 Oh. V 6-7 * Oh. V 16-18 

3 8*4 Achlridhyiys 17 p. 107 shore. 4. Oh. V 81-16, 
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“ One maintained during famine time, is released from bondage if he 
“ gives a pair of oxen. What has been consumed during famine, cannot 
“ be repaid (in value) by labour (31) A slave of maintenance is released 
“ immediately on his giving up the subsistence (30) Even a pledged 
5 “ slave (is released) if his master redeems him by discharging the debt (32) 

“ It is, however, by paying the debt with interest that a debtor is 
“ released (33). One who has come forward and offered himself declar- 
“ mg ‘I am thine', one made a prisoner m war, and one won through a 
“ wager, these are released on giving each a substitute whose capacity 
10 “ f° r WOf k 19 equal to theirs (34) Also one enslaved for a stipulated 

“ period becomes emancipated on the expiration of the period (35) One 
“ enslaved on account of his being connected with a female slave is 
“ released upon the female slave being kept in check (36)” “By work 
“ equal to theirs” i.e. by performing work which is proper for him. ‘Upon 
25 the female slave being kept m check’ i e by giving up intercourse 
Katyayana says . “ When one has intercourse with his own slave, and 
“ s ^ e £ lvea birth (to a child), then at the sight of the issue she should be 
made a non-slave, as she is with a progeny ” This, however, is only 
when the master is without a son etc. according to Prakasa, Parijata, 
20 Ratnakara and others 

By favour also one may be released from bondage, Narada 1 states 
the procedure on such an occasion , — “He who, being pleased m mind, 
wishes to emancipate his own slave, shall take from his shoulders ajar 
filled with water and smash it (42). He shall sprinkle his head with water 
25 containing uncrushed gram and flowers and having declared him a free 
man three times, he shall dismiss him with his face turned towards the 
East. From that time onwards he should be called ' one protected 
by the master s favour, food may be eaten with him, and a gift may 
“ be conferred on him , thus he becomes approved of the good ” 

30 Katyayana “ The master is declared to be the owner of the 
property which was of the slave But to what was obtained by favour 
f or ky sale of that property the master is not entitled. One not a slave, 

( ^ s ^ e b e married by a slave, she also gets into the status of a slave , 
because her husband is her lord, and her lord is under the bondage 
35 of the master ” ‘ By favour &c ’ — the meaning is that by one’s own 

favour, or by the sale of oneself whatever money may have been 
obtained, that the master cannot claim 


1 Oh V. 42-43 
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• By a «laro etc. — Here if the word non-slave to used in anti- 
thesis to the word slave referred to in regard to the marriage any other 
not owned by any one or not haring a muter at all when abc hna 
been m&m-d aha become* of the ownership of the master of the 
h oa band. Necessarily thwTeforo it folio wi that marriage with a 3 
slave has the result of release from the bondage of the former 
owner And It to for this that this text oecore in a chapter on it. 

The cause of ownership moreorer ra the marriage by a slave with the 
consent of the former master In the case of an opposition however 
there wonld bo no obliteration of the ownership of the former majter, jq 
j list as in the case of a marriage with a servant girl According to the 
modorntie, however if she is married by a slave without the consent 
of the former master, then a white courio alone should be given to the 
former muter by the new muter and not that the status of slavery Itself 
is not Induced- They say that there exists the status of slavery in jg 
regard to the former muter as an inducing cause for the taking of a 
white courie. As for the declaration of Haris chandra in the Mflrkan 
(Jeya Poriijai Even if released by the muter a &&dra to never menu 
‘milled from elavery that is bora with him who will wipe it away from 
‘him f* that is Intended is deprecatory of a slave* otherwise it should 
be remembered that his own manumission from slavery would not ^ 
take place (1 32). 

Praurajyd eta “asceticism eta After entering into the ascetic 
order one who swerves off from It, sa nijfto ddta dmarapdntikah ‘he is 
the King’s slave tUl death ix until the time of h» death his status of gg 
slavery continues Of him, there would be no release u a slave. 

This to the meaning 

Varjuindm eta Of the varjuu eta slavery can occur in the 
descending order and not In the inverse order As for example a 
Kqhalnya can bo a slave of a Bnlhma^a and not of a Vaitya eta 30 
This moreover ha* application to others than those who hare been 
apostates from asceticism. Since N5 rads' hu stated ' In the 
‘inverse order of the varnat slavery Is not ordained, excepting In the j 
“case of those who violate their own peculiar duties. Slavery haa been 
“regarded as analogous to the condition of a wife Both these clauses 55 
via beginning with r arpdndm and pratrajydvasitaM have application to 
others than a BrAhna^a. Fori » Where ( the members of ) the three 


J. Ch. V 3V 


J Text ol Kttrljxn* 
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“vamas of the twice-born class become apostates from asceticism, the Img 
“should cause the Brdhmana to be banished, and reduce to slavery the 
“Kshatnya and the Vaisyas " The expression K<tJialravit, the Kshatrij’a 
“and the Vaisya ” is a collective dual compound ( 182-183 ). 

5 Sulapani 

Yajnavalkya, Verse 183 

Those who become apostates, t e have fallen off from the vow of 
asceticism, &c , and being of the Kshatruja, Yaisya or .9 tldra varnas 
become the slaves of the Ksbatriya King This status of slavery is, 
lO moreover, in the descending order, and not in the ascending order A 
BrAhmana can never be the slave of a Kshatnya As says Katyayana 
“Among the three Vanias, there can never be a slavery for a Vtpra , even 
“though of the same varva, a vipra should never be made a slave” (183) 


The Author mentions the duties oE an apprentice 

15 Yajnavalkya,, Verse 184 

Though he have acquired his art, the apprentice must remain in his 
master's house during the period stipulated, receiving his subsistence from 
the teacher, and giving to him the proceeds thereof 

Mitakshara — Antevasi, an apprentice , vaset, must remain , gurorgrhe, 
20 m the house of the mastei , krtakalam, duung the stipulated penod, 1 e 
for as loDg a penod as may have been fixed under an agreement, e g 
thus, “ I shall reside in your bouse for a penod of four years for 
“ learning medicine or any other art &c” and even when he has 
acquired the desired lore, even before the (expiration of) four years 

25 How should he remain ? Gurupraptabhojanah, 7 eceiving Jus subsist- 

ence fi om the teachei , he who has obtained his food from Ins teacher — 
a person of such a description Tatphalapradah, giving to him the 
proceeds thei eof , he who offers to the teacher the proceeds of it, 7 e, 
of the art — thus he should reside 

cO Even a special rule has been indicated here by Narada 1 “ If one 

“ wishes to be initiated into the art of bis own 
Page 121 * “ craft, with the sanction of his relations, he may 

“ go and live with a teacher, after having fixed the 
“ dur ation ( of his apprenticeship ) ( 16 ) The master shall teach 
1. Oh V 16 20 ~ 
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1 him, feeding him at hu own home. He must not employ him m 
M work of a different deecnptwn, and must treat hun like a ton (17). If 
** one forsake i a router who instructs him and whoso 1 oharacter u on 
u exceptionable, he shall be compelled by force to remain ( at hii 
1 master's boose )j such a one makei himself liable for a corporal ^ 
u punishment and imprisonment (18) Even though hu coarse of m 
41 struct ton be completed an apprentice must continue to reside at 
* the home of his master, nntill ( the expiration of ) the fixed period 
u whatever work he may do, while there the profit* thereof shall belong 
‘ to the master (19) After he has acquired hu art, at ( the end 2 of ) 10 
the stipulated period, the apprentice shall reward 3 * * 1 * * hu master plenti 
u fully and return home, after having obtained leave from hun ( 9 0)" 

The word Vodka, ‘Corporal punubment here is used in the sense 
of beating having regard to the trifling nature of the fault 

Thus ends the Chapter on Breach of Coatiad of Service. 15 


VTr«mltrod»7* 

After having stated the roles relating to the Blare* the Author 
states the rules relating to apprentices 

Y&Jfl*T»lkya, Verse 184 

In your house, I ehall stay for such a period thus having made jq 
1 e fixed a period at the residence of the teacher Kftakilpopy 


1 — who hu not be® found. faolt with, u haring bee* ooceeratd in 

any moral do o log*] crime. 

J L t when the time fixed fo hi* apprectioethip end*. A*ahtya end 
BtjcnUit^t. 

3 Dr Jolly treailato* l* thii manner Aooording to the interpretation of 

Bl l*Tnbh *U*> wtmld only mean * *peelal pert of wonhlp m. going round 

the object of worship with folded hand* For he interpret* vpiqpjr u iWfTST 

and with th*t t!*w th* literal roeanlcg of may not hare any foro* The 

isad»r will not* that BiJunUia^ i interpretation la the on* wHoh wffl itrUs 

®v* ry on* haring in mind the »en*« ordinarily eonTeyed by a 
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‘ though he have acquired his art/ i. e even when he has secured the 
art, still, the antevdst, ‘ apprentice ’, one who has received subsistence 
i. c meals from the teacher, such a one should stay at his place 
paying back the fruit of that art as his fee. Any duty m excess of the 
5 art, however, the apprentice should not be made to perform 
So Narada 1 says “ He must not put him to any other work , and 
"should treat him as a son ” So also 2 “ If one forsakes a master 
"who instructs and whose character is unexceptionable, he shall be 
“compelled by force to remain (at his master’s place), such a one makes 
10 “himself amenable for a corporal punishment and imprisonment 
Similarly 3 " After he has acquired his art, at ( the end of ) the 
"stipulated period, the apprentice shall reward his master plentifully, 
"and return home, after having obtained leave from him " 

Thus ends m the Commentary on Yajnavalkya the chapter called 
15 the Breach of Contract of Service 


Sulapanl 

Yajnavalkya, Verse I 84 

Antevdst, “an apprentice’, a pupil of a particular kind , Krtaiilpah, 
‘who has acquired his art’ 1 e who has mastered the art of gold manufac- 
20 ture, &c such a one KrtaMlam, ‘for the stipulated period’, having 
obtained his meals from the teacher, must reside in the house of the teacher 
alone The receipts of the art such as the kinds of jewellery &c he 
should offer to the preceptor (184) 

Here ends the Chapter on Breach of Contract of Service 


1 Ch V 17 

2 Ch V 18 

8 Oh Y 20, 
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CHAPTER XV 

Transgression of a Compact 
how ii being defcnl*d ( the law regarding) the Transgression 
‘of a Compact Iti cltaracteristics Imve been Indicated b) Karada 1 * * 4 through 
( a ducutston of ) its contrar) t u Tl>e ( general ) rale* fettled among 5 6 
“./tlMaiitfw*, hivgnmni* and hLeotheri is aided a Compact ( Samaya ). 
‘‘Aon Transgression* of inch a compact tlms gives rue to a Title of 
J Law known as Transgression of a Compact" Settlement of rales in 
accordance with the speuaP provision of law is a compact the non 
tranigrefsioa of the same n inn (reach w observance When this Is 10 
being transgressed, it gives mo to a Title of Lavr Thu is the meaning 
The Author states a rale by wtj of an introduction to the same 
Yajflavalkya Verse 185 

A long, having netted a budding in the town and hiving therein 
lodged Braljmiijaa, vened in the* three Veda* provided 7 8 with livelihood, 15 
ihonld tay to them Protect your Dharrruf 

1 Ch. X. 1 

■* l*lkha4nU — 1 t Herotlo*— Kfhapanakma the BoddhUt or Jain 

mendicant* and other* who do not accept the antboritj of tbo Vedni 800 
MlUkditrl fartbar on Yljfi IL 10 p. Ir2« 

S Naigamai — t rad era and other < Thorew bo regard tbo Veda ai antboritj bat 
oalyaatha word of an Apia f tba rihrpotaa andethen Boa AH lik liar Ion I L 10 

4 ThU U whj VljrUnatmra character! tea thU definition of Nlrada aa one 

f t tod In a negatira manner AfaLirwut. U tba tranigTCiilon of a compact (Smntra). 
ta mor-trantprcMlon ( « performance. U rfanpaUn-wa^ and a chapter of law 
which deal* with tba non-porformaaca or tranigreMlon U a chapter an titled 
Tranifrwrfon of a Compact. cu RV-g^T wbea freahr translated bare, oily 
mean* bj Ui opposite It U In thia way Tbo Chapter it beaded *Traiugm»lon 
of Con pact while tba definition glrta what U a Compact and bow it U main- 
tained. Tina tba 10 Moot of tbo tranigreolcn of a compact U UHutratod by a 
treatment of ita oppoalto 

6 — i tho particular proriaioni of tbo Dfearaa-filttra. The 

Hharma or role, aj propounded in tbo Dhanna-Sirtra boariag on apodal eoctraeta 
or agreement*. 

C i t tbo T jMf and San*. There are tbo three Veda* Indicatod br 
the axpreadon Trwifdjw. 

7 ha after haring properly endowed tbo inrtitntion with fnndi for tho 
maintananoa of pmom acting there ri for tbair najment t~a Tba meaning U 
that be 1 herald aialgn land, money or the like for their maintenance, to that they 
may perform their duties without any Interruption 

8 SwadAmm* — Lt tbo dn tie* binding apon relf ( S 0 * ). Tko word nrn 
{aalf ) appllct to all, and Indicate* tbe law In gonaral, bolding among tbo pooplo 
The author dtdarei hero what ihoold bo done by the Bribmanat thru enjoined. 
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Mitalishara — The king, in his town i e in the fort or other place, 
having erected sthanam, a budding , * e a white house, and tatra bralj- 
manan nyasya, therein having lodged Brdhmanas, i c. having appointed 
them there, and having piovided that assemblage of Biahmanas veis- 
5 ed in the three Yedas, with livelihood i e having endowed them with 
land, gold &c should say to these BrAhmanas “ May yom own 
“Dhai ma be observed by you” i- c. the rules regaidmg the Varnas 1 
and Asramas as dictated in the Vedas, and Smitis 

Viramitrodaya 

10 Now the Author begins the treatment of the Chapter of Law called 
the " Transgression of a Compact 

Yajnavalkya, Verse 185 

Rdjd, 1 the lung 111 his own town, having created sthdnam , ' a 
place ’ such as a white house, tab a Btahmandn nyasya, ' and having 
15 therein lodged Brdlnnanas’ , baividyam , 'those well versed in the 
three lores,’ vrttimat, ‘ provided with livelihood ’ 1 e having made them 
rich and affluent in gold etc " May the duties of the Varnas and 
"Asramas be looked after by you ’ thus should he say to them, 1 e. 
appoint them to the task By the use of the word tu, ‘ however, ’ is 
20 excluded the inauguration without provision for maintenance ( 185 ) 

Sulapani 

Yajnavalkya, Verse 185 

The kmg having caused a building to be erected in his town, add 
having therein lodged Br&hmanas renowned for their learning and 
25 heredity, should make provision for maintenance proper for a married 
man, for one who is accomplished m the study of the three loreB such as 
the Rk and the rest, should say to them thus “You should protect your 
“Dhauna," A.s says Brbaspati 2 “ The king should watch Vipras who are 
“Vedic scholars, learned divines, and have maintained the sacred fire, and 
30 ^‘should provide maintenance for them They should perform for the 
“citizens their ordinary and speoial rites, as also performances for a psrfcr 
“cular objective, bo also the expiatory and the auspicious ones, and deolare 
“a decision m doubtful cases” (L85) 

1 The four principal Varnas are the Brahmana, Kshalnya, Vatbya and 
Sudra (See Yajnavalkya Acharadhyaya Yeree 10, also Oh XV) The Abramat » c 
the paths of life are four t nz The Brahmacharya or the life of a celibate studen 
866 Yajn Achara 32-50 Gdrhasthya or the lifo of a householder, after marnagt, 
the Wanaprastha the life of a hermit, and the Sannyasa or the life of an aseetice 

2 ch xvn 2,4 
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VCTH 111 

The Author mentions the duties to l>- performed 1 v the* when 
to appointed 

Yftjna.va\kya Verso 186 

WBhotd detnaenl to one i own /llnmvi, whatever cmiocury law 
ihere mi 7 be, ibodd llw be carefully obierred u abo tbe duties imp o Jed b 

by tie leraf 

MiUkjWa. — Dull*** anting onder an) ciiUm' inch as tlie preser- 
vation. of tlie pasture for cow ami of water, on l the management of 
temples and die like, should al*> be arefullv otoerred without (bow 

ever ) infrmpng the da ties pre^nb*tt by die S^ru/i an l the Smrtif. 10 
Sumbrlv tbe king should alto enforce oijadhiroavtrodhnmva yaij 
unuylo dtirmilj tucheii tomary me only n irr n t i to tin tint t nth 
one i oietulhirmn e q meals fhooll b- provided for <11 traveller* 
or Ore role dot Ore Itorces and the like doll not Iw earned to die 
u dotmnkras of the enemy" 15 

Vifamltrodaya 

Than baring been appointed what sbonld be tbeir doty ( S) the 
Author says 

Ujiiivtlkjri Neric iM 

Yah sJmartt;, whatever cu tomary » r in ttw* form of the pasturing ^ 
of covrs the preserration of templet etc and by reason of the agreement 
the dutlei resulting from the King a ordinances cauted by the cowherds 
etc. soefa alio as, tho bones and the like should not bo taken over Into 
the enemy tdrclc andtachas in my kingdom it should be so arranged 
that guests should not be without haring o meal* and tho like com ^5 
msndmenti biued b> tho king by bis own desire that too should bo 
preserved tx looked after by the flrJAmapax who hare been appointed 
with the dlrecdon *may you preserve our own laws By the use of 
the word fa 'however the Author excludes such customary rule ns is 
opposed to one s laws ^ 

By tho use of the word apt ‘also is included obligatory compacts 
stated in this tert of Brtuipaii « ' A compact formed among villagers 

1 <S«w*yi m*r liber non a compact agrrtment, or a or «<>£» - 
wh&b U nothing lot a «mr« of conduct folloacd by a tacit agrtemrnt. 

J CLXVU i 



1224 Vira., Sula. & Mitakshara— -fl/asf be observed j” %G-fs , X X 

"companies (of artisans), and associations (which) is ( called ) an agree- 
ment — such ( an agreement ) must be observed both in times of 
"distress and for acts of piety also”, and in addition to the one establish- 
ed by the King or Ins officers By the use of the word cha, 'as also’, the 
5 Author includes what is authorised by the King (1S6) 


Sulapam 

Yajnavalkya, Verse 186 

The rule which has been fixed by a compact which is not in conflict 
with one’s own Dharma , as also that made by the king, that also must be 
10 observed So also Brhaspati “Without detriment to established rules 
“whatever royal command has been issued, that itself must be followed 
“under the king’s orders” (186) 


15 


20 


25 


30 


Having thus stated that a ‘ Customai y rule^ r sbould be observed, 
the Athoi mentions a penalty for its infringement 
Yajnavalkya, Verse 187 

He who embezzles the property of a gana, as also he who violates 
their usage, the king should deprive such a one of all his effects and banish 
him from his realm. 

Page 122 # 

Mitakshara — Yah, he, moreover, who misappropriates the pioperty 

of a qana i e property pei taming; to any guild or 
Penalty for violat- * e n t J J 7 

mg a customary association ot villageis, samvit, a customary rule, is 

Rule a compact, either made by an association or by 

the king He who Iaiighayet, violates, i e. transgi esses these, of such a 
man, the whole property should be taken away, and the king, vipravas- 
ayet, should banish, i e expel him, svarashlrat, fiom his realm. This 
penalty, moreover, should be administered in cases of aggravated 
offences or the like 


In the case of petty offences, however, any of the four penalties- 
viz banishment, or a fine of four suvamas, six mshlas, 01 a hundred 
silver corns, may be fixed by regard to the caste and the capacity (of 
the offendei ) as propounded by Mann 1 “If a man belonging to a cor- 
poration inhabiting a village or a district, aftei solemnly sweating 


l Ck vih 210-2^0 
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Vtrtn UT 131(1) | ^ 

to a compact, break it through avnnce, ( the bug ) shall banish him 
u from hu realm ( 318 )- And having imprisoned «ooh a breaker of a 
compact, be thrill compel him to pay four suruamas, six rafftias, and 
”one hundred silver ( coins ) ( 220 ) 


VJrajnltradaya 5 

The Author states the penalty for a transgression of such a compact 
YfiJEnvalkya, Vtrse 187 

The meaning Is that In the case of on Infringement the King should 
deprive him of the entirety of his property and expel him. Here in the 
Interest of brevity of the compodtion should be understood as the j q 
statement of the penalty for one taking away the property of the 
gajuj (association) 

This penalty moreover is to be observed in the case of an aggra 
voted form of offence. In the case of a petty offence however any 
one of the penalties mentioned by M*na' may be fixed by regard to 15 
the caste capacity and the like vis If a man belonging to a corpora 
lion Inhabiting a village or a district after solemnly swearing to a com 
“pact break it through avarjee the king shall banish him from hie realm 
( 219 >. And having Imprisoned such a breaker of a compact he shall 
compel him to pay lour raar^as six ni^hkas and one hundred silver 20 
“coins ( 220) ( 187 ). 


SOUpapI 

YfiJSaralkja Verse 1 87 

Ha who embesxlss the common preparty of an association, wa alan ona 
who tranagraeea the tarma erf a oompaot, such a one should be deprived of gg 
hii entire property and the King aboald axpel him from the kingdom (187) 


Thus they should act the Author aays 

YajnavaJkyu, Verse 188 (1) 

The (Erections five* by the advisers of the association should be ob- 
served by alL 

Mitlk|hira — Among the members, thore who are competent to 
advise as to the interests of the Associations, the directions given by 
these should be followed by others who are incorporated as members- 


l Ok VUL JIO-KO 
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Ydjfiavalkya Ch XV 
Verses 18S (2)-iS8 


Otherwise there is penalty; so the Author says 

Yajnavalkya, Verse 188 (2) 

There, he who acts contrary, shall be compelled to pay the first 
amercement 

Mitakshara — He, howevei, fiom among the members, who acts 
obstructively to the directions of one who advises as to the interests 
of the Association — such a man — must indeed be punished by the 
king with the first amercement 

Viramitrodaya 

A rule established by a village association or the like must not be 
transgressed, as is the case with a rule fixed by the king, so the Author 
says 

Yajnavalkya, Verse 1 8 8 

Those who declare something for the benefit of the public such as 
c g the construction of a bridge etc must be obeyed by all in regard to 
the advise of these declared m this manner He, moreover, who 
in such a case acts contrary i e is opposed, shall be compelled to pay 
the penalty for the first amercement ( 188 ). 


Sulapam 

Yajnavalkya, Verse 188 

The members of an association, such as the village guilds, &c should 
follow the directions of the advisers of the association, be they two or three. 
He, moreover, who acts contrary to it should be compelled to pay the first 
amercement (188) 

How should the king in this mannei behave towards the membeis 
of an Association ? So the Author says 

Yajnavalkya, Verse 189 

Those assembled for the affairs of the Association, let the king dismiss, 
when their business is finished, sifter honouring them with gifts, honour, 
and expressions of civdity 

Mitakshara — Such membeis of the Association as may have 
approached the long for a purpose of the association, the kmg should 
dismiss after pleasing them by means of gifts, honour, and expres- 
sions of cmhties, after they have finished their business. 



X\ 

IffN /I*-/# 
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ViramltroJaya 

In retard to lho«e who execute Ih bcVtii of ih ^ th \uthor 
rUtet Ibe doty of the klnc 

YiJSaialkya \«r*et8P 

Tboic who hue «me to him m connection with a buttne** fn the 5 
intcrctf of in rut -cation after Ih completion of the r t-utlneu tbc 
kmc «hoa1J favour *11 of th m with gdL« cord.il reception and lontran 
and then flJimltt ( If 9 ) 


*«Glapanl 

\«foi*a1kya \cr#e lb? 10 

The*# *bn bat# arrlr d In c nrtlfon with thr tu«ln *« of *n 
Ariocbtlon th# klrjc mid h wr with rrevnt l nerm »nd rerdU) 
reception II E9) 

The AuUkt menu mt a rale f c ne »U ajjn-jnatn nl at i« 
tnren to the A***aatt<m 15 

Yttjnvnlkya Vero 100 

Whit tan » man '•ho h lent (or the twem of it» Awocuhon mtim. 

Id hin drifter it Hr sheeld be cocpellfd to p ij tlcrm fold if be doe* 

Dot bimulf drifter 

bUukjhw* — Hr vrl*** wlKiidq nted to wan ujmi tlte Lin? <tt a 2ft 
Uronm tf tl>r A?^>n tyxi. nUlorr hr ronrr* »n h a« ^ 1 1 lrr<t 
Ac., all lint Ik ma t ofTrr art alol to th t mtnittrr of tl r \«**n-tat 
km. OiImtitiv, Ik flail lr tua lr to |u) a fine equal t » eleven tune* 
the jirojiertj ol darned (hj him ). 

Viramltradaya OJ 

VS ben oil do not po near the Kipp for Hi ha irvm i of the at--ociat 
Ion bat onljr one deputed by th «o nl then how am th re be the 
honouring of all t *v3 tl>c Vuthor ri)« 

NiJfUvalkya \tr«* IC° 

Wlien any one li denoted for a budnef » inthc lnterc»t* of the aiio- *q 
datian whatever be obtalni from live kinc that he fbonld distribute 
among all VV ben be doe* not *o make over then Ik »hould be compel 
led Uy the king to pay elevenfold of whit wmi gtren lor tbc idea 
It that the honour done to the one wa* Itself the honour for all (190). 

sfiUpanl 

VfiJAaialkya \cffe ioo 

On* who h*f been deputed for lb# IkhIhmi of th# n««ocJitlon tbwild 
brlUR and tender whatever money 1» reealrrt. If h# doe* not rIvp h# 
thcwld b# compelled to jny the tam# eWrrn time* (190). 


70 
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The members ot the adusmg bod\ should be of a jurtienlir des- 

ci nation So the Author sns 

Yajn&valkyu, Verse 191 

Men knowing Dharma pure, un avaricious, should he commissioned 
* to consider the business The ditechons of lhese.-tbe advisers of the general 

J 

hod> -must be executed 

Mitahdiara — Dharmajua, ic/i hicnma tJ , Dharna, as hid down in 
the S ,a/i and rhe pine mtennllv and extennllv, uu-a\ancious 

toi un peemuarv gain, should be commissioned as members of the de- 
liberate e asseiubh Then dim nous must be executed by others- This 
mle is again repeited ns an mdiamoii of (special "1 regard ( therefor. ). 

Yiramltrodaj a 
Yajnaialkja, \ erse iqi 

Those well-versed in the rules of the Srsti'c and Sr.rr'c perform- 
15 ances. possessing internal and external puritv devoid of avariciousness 
thoughtful of the interests of the association m their transactions, such 
should be un ested bv the king The me mmg is that the non-observancc 
of the abuse of these benefictors of the association necessarih lead- 
ing to punishment, their words should be followed bv all fl°l) 

Sulpani 

\a]ua>alk)a, Verse 101 

Versed in the import of the Vedas, pure in monetary affairs, no* 
avaricious should be the advisers of the association in regard to their 
transiclions The opinion of the.se who give sound advise should be 
follow ed The repetition a gun of this text is with the object of mentioning 
special acquisitions such as the knowledge of the vedas, etc (1°1) 

Abu, with a view to extend the rules laid down for rlie Scholars 
in thiee A ulus to A a tits etc rhe Author savs 
Yajiiavalkya. Verse 192 

This is the rule for the associations of STv.u, Xatq v.sis. Paired'* 
ond Ganat- The k ing should pi eserve their peculiarities and conserve their 
rules of old 

Page 1 2d* 

Mitahdiara — >8 it mV or bodies of artisans aie those who subsist 
bv the m nmfacr nre of the same commodity. Amc iriae such as the 

1 Those are the same as refemd to in Verse 1SS ?bove 


20 
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1 djiaraUft Chu XV 
Ywr*t It 


Mltak Kara \1fi ft Yjvo»i' »«/<■ 


riropatai ami other 1 , are tl#i*e who accept’ the nntlr »nt\ of tire I oi m 
(H mply) ■* comj>o<rl 1 »j an Ajitn Tire lWlhanUn auch as \ajnW 
Sin4iiAr*,etCr,aretlvos*wI»otlonot even admit thrnath ni\ « f tire \ c»bs. 

A Cana u * body of men Inmj. bv tire wtne jimfcMion «uch ni tire 
rcUrert, ami the like i r 0 * c four \anritrs of turn. tlu« 5 

ii the rule i t a* lat i down n \\ it hoot 1 * * iletnnimt to one a own 
14 Pharma etc* Moreover let tire kin" jnwnc ilreir jrevulur rules of 
conduct, and also conserve their hemiitarv craft 

Here cndi the Chapter on tire Truugrcsdoo cf a Cotnpad 


Viramltrodajra 

Tbc Author extend* the law laid down for the Traiad roi to 
guildsetc. 


Nnlnavalkya, \«rs* 192 

The combination of people m mtatnin themselves br l tire sale 
of) one kind of merchandise 11 called ibe £rcni \ai£wuih tbc citizens 
1 JkJian<iinah not accepting the \ edas an authoritative Guo ah tire guild 
of persons pursuing one profession such ns the manufacturer of arms 
etc- / c tbc rule itated fm verse 186) above r without d Uiracnt to 
“one * own dkarma &c. 5 Uy tb use of the word 0/1 alio ore Included 
tho king* officer* 

In connection with the subject lire \ulbor states the duty of tire 
king in regard to thctc llo ihould preserve their rules at established 
cf old. Dr the first (ha and arc included tbc Brnhmnnas tpolcn of 
before. By the iccond cha it added tbit be thould fix rules for those for 
whom no rules cxiit ( 192 ). 

Thai |n tb* commentary cf Vi|n\*lkya endt the Chapter 
on the Traa»(rct»lon el a Compact 


10 


15 


20 


2 j 


bGatpint 

YiJftavalkjra v*ra« 19a 

Atpajuk, such nj th* picture maktrs wvpn" la tradesmen and various *q 
othar rfllnn*. I Ubavjih, ir apcntnle from asceticism QopiH, such 
a*an association of /frlfcwotn*. Of thwo al*o, thU very rune t. e as 
*tat*d abor* La tho ml a Tb* king should preaarre their peculiarities 
and eoDMrr* th* nil** as established a* of old 

Thru end* th* Chapter on tire Trantrrctslon of a Compact 


1 According to tho tradhlM tLe\r<laj are the direct, rsrrUUoni of tlw 

Divio “Ward made to the *feri wbo limply tranamllU-d whst Uiov iav Tbcro aro 
icsb * utooli of thinker# who do not accept t hi origin of tlw \nia bat maintain ( 

that they aro tb* compoaitlocii of rat r d sage* Thor accept tbo aotlmrllv of l bo 

V*daa, not at a Dlvln* \\ ord revraW and traninillUd Uirnogh tbo ecu* let #!m 
ply as a work of hlrh authority entitled to rripect an 1 weight, a* bavloj been 
compoaod by men of rail learning and aertunpllilxment 

X Varieties ©1 } mUAa j«l a. Tbcao do not amipUho authority of tbo % du 
** 3 f * Yijfl 11 160 4. See Y*ra* 0 aburo pp 46-, 47 
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[ VfijiViva’I ya Cli XVI 
Verse 103 


CHAPTER XVI 

On the Non-payment of Wages 

Now begins the cbaptei called the non-payment o£ Wages, a title 
of law Its characteiistics have been stated by Narada 1 “A senes of 
5 “ mles ( will be ) stated ( next ) foi the payment and non-payment of 

“ wages of laboui ers It is termed ‘Non-payment of Wages’ a title 
“ of law ” The meaning of this ( is this ) *. The chaptei of law wherein 
the mles of payment and non-payment of wages of the laboureis have 
been stated ( yi z ) in the stanzas following, is known as the chapter on 
10 the ‘ Non-payment of Wages ’ 

Tlieie the Authoi mentions ( a lule as to ) a decision 

Yajhavalkya, Verse 193 

One who having received his wages, abandons the work, must pay 
twice If none is received, he shall be made to pay an equal amount The 
15 implements shall be preserved by the servants 

Mitakshara — One, by whom the wages had been leceived, if he aban- 
don i e do not perfoim the woik which he bad uudei taken, should pay 
twice the amount of wages to the ownei When, howevei, he abandons 
a task which he had agreed to do, when he had not leceived any 
20 wages, then he should be made to pay an equal amount of as much as 
was fixed as wages, and not a double 

Oi, ( the passage may be interpreted 2 thus ) he shall be foicibly 
compelled to peiform his work, aftei payment to lnm of the wages 
promised, as directed by the following text of Narada 3 “ One, who 
25 “ does not perfoim a woik aftei having agieed to do it, should be 

“ forcibly compelled to do it, aftei paying him his wages ” 

The rule ns to wages also, has been stated by the same Sage 4 “ 

“ the mastei, for whom work is pei formed, pay wages to the seivants 
‘‘hired ( by him ) according to their agieement, at the beginning, at the 
30 “ middle, oi at the end, as may have been settled between them ” 

1 Oh VI l 

2 YrjBanesvura proposes this interpretation of tile text, os an alternative 
course suggested by the text of Narada 

3 Oh YI 6 4 Oh YI 2. 
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1*11 

The wrnnti al*o mu l |trfmf t > th«* !«■-« 1 f lli ir alilit\ ituple 
merit* of hti lun In aucJi a tlx* In lr an 1 (Ik- rojK*» f iJk j 1 jpli an! 
like other* itdlwrwne ihcrr won) I n *t l<e bii\ pWJim ic. 

Viramltrwdaya 

14 A a*nc* of role* are Hated in cotmcnoi with tbc 5 
payment and non*pavm«*nt of wagc«of tat surer* I hn 1 termed 
u Non payment of wage* —a title of tiw thui rated n tin letl of 
SaraJa • lb" \trtbor treat* of th title of h* known a* 'tb- Non pay 
“mail cf wage* 

U|AmlVyi \ ifK idj jq 

C A/TitaTJ* On" by whom «tti ha 1 been rcoc red *uch a 
labourer hating undertaken A rr*j «n alo a contractor il h 

abandon th wetk <-i m an cfual amount < cqu 1 to the 
amount of wa,,c«* ttl d «ueb am am he »bould be compiled to p \ 
dJjSiik by the kin And nn^cr ctmpul on ! c *houl 1 ma to 15 
perform tbc work after payin,. h-m tfv* wage* a* itatcd t y VaraJa 
On who doe* net perform tfwwork after bavin* arrecdtodolt 
ihouldbeforatlycompellcdtopcrformaft r paving him hi • wage* Th?* 
lor bun who after harm commenced do • no {continue to) perform 

W here tberc i* no commencement however th role i* rated hy 20 
Maaa* A labourer wbo wnboat Ireing »11 oat of rTogoncc doe* 

“not pet ferm the work a* agreed to *ha!) be Gncd eight A and 

“no wage* ihall be paid to hfm. 

Djr the word *a bond on* the penalty ha* been *tatcd wliere the 
abandonment of the work I* of h.* own roakinr otherwi«e however 25 
“if be abandon* on account of a fault of tbe owrvr he thoold get for a* 
“moch a* be ha* performed" the role tbm *tatcd by s r»4* ilwufd be 
obt erred. 

The labourer alto ibould preicrve the implement* of the owner lucb 
a*, the whip the plough etc. The meaning 1* tint I' it It not properly 
looked after and prc*erved tbc Iort article *!>ouId be rcitorcd to the 
owner On whatever ocration any particular wage hi* been agreed 
upon between the owner and the labourer that kind of wage* on that 
oecailon tbould be paid. Tin* la dear and therefore may be over 
looked (193). 


1 CkM 1 


Ch M *> 
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Sulapanl 

Yajfiavalkya, Verse 193 

One who has accepted wages for the performance of a work* if he 
abandons that work shall pay double the wages If the wages have not 
5 been received he may be made to pay equal Bhrtyaih, ‘by the servants’, 
1 e Bhrfakathi e ‘servants on wages ’ The implements such as the plough, 
bridle etc should be preserved (193) 

The Author mentions a lule as to one who causes a woik to be 
peifoimed witbont deter mining the wages 

1( ) Yajfiavalkya, Verse 194 

He, however, should be made to pay by the rule of the land a tenth 
part of the (proceeds of) trade, cattle, or crop, who without settling the wages, 
causes work to be done. 

Mitakshara — That master, however, i e , a grocei, an owner of 
l g cows, 01 an agriculturist, who even without clearly settling the wages, 
causes work to be done by a hired servant, whatevei ( profits ) may be 
obtained fiom that work, i e from the trade, cattle, or agncultuie, 
the tenth portion of that should be caused to be paid to the lnied 
sei vant, Mahikshita, by the ride) of the the land, i e by the king 

20 Viramitrodaya 

When the labourer is working without any wages being determined 
what should be paid to the labourer ? So the Author says 

Yajfiavalkya, Verse 194 

That master, however, who causes work to be performed such a 9 
25 trade and the like without the wages being determined, - such a one 
should be made by the king to pay to the labourer a tenth part of the 
profit of trade, cattle, or agriculture This, moreover, is with reference 
to a cultivator of the soil, vide the text of Brhaspati 1 viz “A third or a 
“fifth shall a cultivator of the soil take as his share One Who is given 
,30 “food and clothing shall take a fifth of the plough ” A third share m 
the absence of food or clothing, (1 94) 

S'ulapam 

Yajfiavalkya, Verse 1 94 

He, moreover, who causes work to be done even without determining 
35 fh 0 wages, such a one should be made to pay by the king a tenth part of 
the income from trade, cattle, and harvest (194) _ 

1 Ch XVI, 12, 13 ~~ “““ 
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l rrv It 3 j 

The Antlror mentions it mte for otie wIk> does something with 
irat an order 

Yajnavalkya, Ver*o 105 

When one doreginb lie place and the hoe, a* alio where one other 
wee ci taei a red otben h profits, ia ruth a case the w31 ol the mister 5 
( thill prevail ) hot more shalJ be pud if more he nude 
Page 124* 

MiUkjhtra.— A luml rmwnt l>one\er who 1 * 0 * not tell a com 
modityat the pro] *cr tune* or in a projxrr pluix an I thu<di*rrgjn!ithese 
through Insolence or the Uke or one who at the fame time or place 
fcnngs m l«t profit than what wool 1 have l*rn neaped In an exteur jo 
ire tale ( of the rnerdmoditc \ in the care of rodi a icrrant tlir will 
or die master shall prevail in the matter of payment uf wages as 
modi ma\ he wish, ro much rhcrnl 1 he pay and not the enure wagei 

When, however more profits are made In reason f a fjieoal 
knowledge m to time and jdace then an arm unt cxcrcdm. dial fixed ^ 
liefoiv tliould be pan! by die matter to die lilioaar 


Viratfiilroday* 

\\ hen the owner luffcra a loti in tbc profit on account of the fault 
of the labourer the Author mentioni the diminution in the wages 

\ijrUralkya, V*r*e '95 qq 

That labourer however who treui pieties the time and the place 
appropriate for trade ex culUmtion and does not make the eale cultl 
ration Ac. la ju0ty of tronsgretiion at alto be who otberwlie make* a 
prod by spending too much ol the matter t property iaira for auch 
i e la regard to inch a labourer sa-lminaJt, of die matter , in or 
regard to the payment of wagei ckfiandaJj “will i e option The ~ J 
meaning ia as much oa the nruter wit bet, to much thould bo pay and 
not the entirety of the wages 

I Tb* muni eg It lU* tbocfb bo m i proper time «nd pW. f r the isle 
«t tba eanmodlty If the futor through buoknes or tL* like cute do hot fell U| 
or If hi « Crept kn profit, lldeliog that til time and plan won VI «n*o him moth 
troahW kt the muter p»r 1dm whit w«g« h» pkiwi not the full Lin Ooie» 
brook* Digrit. 



1234 Vira , Sula & Mitakshara — Joint •peiformance ^Yers^m-m XV ' 

When, moreover, by reason of his special knowledge of the place and 
the season the labourer makes a greater profit, then more wages should 
be paid m addition to the tenth mentioned m the rule. By the first use 
of the word cha is included the special, particular etc. about the pur- 
5 chaser, and bj the second use of the word cha the loss in the original 
capital (195). 

Sulapani 

Yajnavalkya, Verse 195 

He, however, who carries the load, etc , beyond the limit of the region 
10 other than the one which has been fixed, or does extra work beyond the 
fixed time, or performs more work than the nature of that fixed, in Buoh 
cases it is at the option of the owner In the case of more, however, more 
must necessarily be paid For less, less, and hence also the option (195) 


The Authoi mentions a lule as to the payment of wages foi a 
15 task accomplished by several workmen 

Yajnavalkya, Verse 196 

As much work a man does, so much will be his wages; if it cannot be 
accomplished by both, the wages should be paid for the work done accord- 
ing to the agreement 

20 Mitakshara — When, moreovei, even a single task for which the 

wages have been fixed, (and the peiformance of ) which was ( under 
taken and ) commenced, but which, on account of illness or any other 
impediment w as found to be impossible to be accomplished even by 
liotli — b^ the use of the woid ‘ even ’ ( is implied ) “ even by many”' 
95 ? c if it could be finished, then yo yavat karma karoti, as much real a 

lahomci docs , tavat, so murfi, 1 c pi oportionately to the work done by 
him, as determined upon by an aibitrator, should be paid to linn as 
Ins vetanam trages, and not an equal amount It should not be sup 
posed that 110 payment may be made, on the ground that there was no 
30 agreement for payment of wages for the several parts of the work 

If, howevei , the w ork be accomplished by both, 1 e be finished) 
then as much as was agieed upon 7. e stipulated for, so much should 
be paid to both and not the entile amount of wages to each, nor 
should the payment be according to the work after determining it. 





Ch XVI 
irr 


r 
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Virnraltrodaya 

The Author state* a rule in regard to work to bo performed by 
several labourers 

YiJfUrilfcya \ er*« ipd 

When one ( piece of ) work U comptctcd by being performed by 5 
two or more contributing more or leu labour then by regard to tbo 
leu or more labour of each the wages thou Id bo distributed among 
them when It cannot be accomplished by two or more The 
meaning of the word 0/1 is that when It Is not accomplished on account 
of the fault of the second labourer If the work Is accomplished the 10 
contract should be completed as agreed upon 

Tho wages agreed upon to be paid for a particular performance arc 
to be paid only on the completion of tho work and tbo wagea arc not 
to bo paid for only a port performed fh meaning of tho substance 
Is that the wages are not to be paid d’stributivcly to each Individual 15 
labourer but are to bo paid collectively in a single lot to oil together or 
by dividing it among them (196) 


Stilapdnl 

YflJFUralky* \ eric 106 

H* who parforms an much work Ma worm should ba paid by regard 20 
to that work If that work cannot bo accomplished by both If hoTevsr 
It can be accomplished, and haa been finished waffci should be paid as 
agreed upon (1961 

The Author mentions a rule regarding a Soldier and a Qirrirr 

Yojfiavalkya Vorso 197 25 

A Carrier shall be compelled to nuke good a vessel which has perished 
except ft be by (the ad of) God or tbe king One who creates an cbjtmticu 
at the tim e of ttartmj shall he made to pay twice the (moral of) wages. 

Mftakjbara — A vessel regarding which no calamity has arisen 
owing to ( tl* act of ) God or the hngi if such a \es»el be destroyed 30 
by a earner through hts foil) then he should be raado to pay for 
such a vessel according to tho loss ( caused )• Narada mya 1 the game 
“ If a vessel be damaged on account of the fault of the Carrier, be 
‘ shall be compelled to make good whatever laa ma) have been cans' 

1 ed, excepting such as may be due to an Act of God or the king M 

i ctTvi. 9 ~ ■ 

77 


85 



1236 Mitakshara & ^fllapani — Penalty for obstruction XV1 

He, moreovei , who having before undertaken the service of 
carrying one who intended to start on an auspicious day for a marriage 
or other similar purpose, creates an impediment at the time of start- 
ing by saying at that time that he w r ould not do the work, then he 
5 shall be fined double the amount of the wages fixed, since an obstiu- 
ction was raised to a highly auspicious undertaking 

SQlapani 

Yajnavalkya, Verse 197 

With the exception of anything due to the (act of) king or God, if 
10 through the fault of the carrier any goods or property of the trader Buck 
as saffron, etc perish, then the carrier entrusted with its transport should 
be made to pay One, moreover, who creates an impediment at the time 
of starting out (on a journey) shall be made to pay twice the amount of 
the wages (197) 


15 


20 


25 


30 


35 


Yajnavalkya, Verse 198 

(If he declines) after setting out, he shall be fined a seventh part, a fourth 
if (he desert) on the way, he shall forfeit the entire amount of wages if ( he 
declmes ) m the midway, so also one who causes a work to be abandoned 
Mitakshara — Moreover, prakrante, -after setting out, i e aftei a 
stait had ( once ) been made, he who gives up a task undertaken by 
himself, such a one — should be compelled to pay a seventh pait of 
the wages agreed upon 


It may be said indeed m this very connection by the text 1 “one who 
An objection ''creates an obstruction at the time of starting &c-’ 
the payment of double the amount of wages has 
just before been stated, and now, a seventh part, thus theie is a con- 


tiachctnon The answer to this is: that foi a man 
The answer . 

who abandons a work at a time when anotnei 


servant may be procured, the seventh part ( is the fine ), while for one 
who gives up at the auspicious moment of star ting itself, a fine of 
double the amount of wages (is pi escribed ), thus theie is no con- 
tradiction He, moreover, who abandons pathi, on the way, i e aftei a 
start was made and the journey had once been commenced, — such a 
one should be fined a fourth part of the wages He, moreover, who 
deserts in the midway shall be fined the entire amount of wages 
1 Yajn IL 197 ( above ) 



riJiarattr* Ch. XV! *1 Mltfiksharn A Viramltrodaya— Except token CL 
F«m» tv /w 


1257 


He, however, tyajslalj, who cauws the icork to bo abandoned i e 
when the me* ter compels a ten-ant to «top work, when the latter wni 
not giving it up such a one also (i.r the matter) shall bo compelled to 
I«y to the ten-ant the seventh and other portions respectively regard 
being had to the place (where compulsion wot caused) at stated before. 5 
Page 125 * 


This, rule moreover, regards one wbo lias not I tad any disease or a 
like calamitv, ride the text of Mura’ “A lured sen-ant who, oot being 
“ ill, does no perform, through insolence, the work as agreed upon, 
shall be fined eight hrfhnalat 1 and no wages shall be paid to him 
When, moreover after the disappearance of the disease or the 
like cause he makes good his undertaking takmg into calculation the 
lapsed days, then indeed lie gets his wages, rule the text of Mann** 
“ If however one wl» was ill after reco\-ery jierforms Ins work 
“ according to the original agreement lie shall indeed receive Ids 
“ wages even after ( the lapse of ) a very long time." 

When, however one after be is cured of the disease, bang per 
fectly at ease, through idleness or like otlier cause does not do the 
work commenced, even to a small extent nor gets it finished by 
another to such n one no wages shall Lw paid. As says Mura 4 “ But 
“ if he, whether nek or well does not ( perform or ) cruise to be per 
formed ( by others ) his work according to his agreement, the wages 
“ for that work shall not bo given to him, even if ( it be only ) slightly 
‘ incomplete " 

Here ends the Chapter on the Non-payment of Wajts- 


10 


15 


20 


V7r ami trod ay a 35 

It has been stated above that the Implements shall be preserved 
"by the servants There, for not preserving or for n prejudicial per 
fortnancc the Author mentions the penalty 

YlJcUralky*, Varies 197 198 

Without the act of king or God where a vessel hat perished owing 
to the ignorance of the carrier then the carrier mutt be compelled to pay 

I Oh. VIIL 315 ' ' 

J The GtiBJt beny i. t ot gold, illrer or copper aooording u tho cue may 
U ( HedhlUthi > * of gold » ( Knlttk* ). 

t oh.vm.11e, 4 Ch.vm.s17 



1238 Viramitrodaya & ^Qla On auspicious occasions XV! 

By the use of the word, “tu”, the Author excludes what has perished 
by the act of king or God. 

On a day fixed for starting for a marriage or a like purpose the labourer 
who raises obstructions, and when another labourer is not available, 
5 shall be made to pay double the amount of wages by compulsion i c by 
beating and any other mode causing extreme pain By the use of the 
word “eva" are excluded the performance of work at any other time. 
Then by the use of the word “c ha” arc included those who cause consi- 
derable delay in half the way (197) 

10 When a work has been commenced and another labourer is avail- 
able one leaving the work should be made to pay a seventh part, on 
the way t c m midway in one’s own country, one abandoning, ( shall 
pay ) a fourth part, and one abandoning at half the journey, the whole 
of the wages should be made to pay He also who by mischievous coun- 
1 5 sel causes a workman to give up work, such a one also should be com- 
pelled to pay double the amount of wages 

The words ‘api and ( cha are for excluding any option In the 
matter of a cumulative punishment Manu 1 thus “If ill, when he reco- 
“ vers, he should perform as originally agreed upon, such a one will 
2 q “ certainly receive his wages even after a very long time ” The mean- 
ing is that the days of interruption should be counted and the work 
should be completed within these days If, however, when he is m 
perfect health, but does not perform work through idleness or the like, 
then be does not get the wages, vide the text of Manu 8 11 But 

25 “when whether sick or well he does not cause to be performed the work, 
“the wages for that work shall not be given to him although it is short 
“ by a small portion ” This is the substance 

Here ends the Chapter on Non-payment of Wages. 


Sulapani 

Vajnavalkya, Verse 198 

At the time of commencing a journey he who even at the (starting) 
place gives up work, the person abandoning shall be compelled to pay a 
seventh part of the wages The rest is clear (198) 


1 Oh vni 217 


2 Oh VIH 218 
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Vena Itf 

CHAPTER XVII 

On Gambling and Betting on Animals. 

"Sow commences the Cluj ter of larr ailed “ C ain! Img and Belt 
mg <m Animal*.* 1 It* chiracien*t»u!i lure Iwen mcnli nel In fundi 1 
14 Di !>one«t gambling mill Irv smill shoe* i f leather little stare* 5 
14 of i\orv or like other* on l nl«o * llmgon lank firm a title of 
“ bn- cal Ip 1 fratnlJing nn 1 Baling ti \mtna! tMd mean* dice 
RntJhna it a small peer of leather SV if »-<inall stares of iror) 

Cc. made long and squared By die u*e of the term 1 f, i Or like 
other arc included other in trmnenls of enjounent, stvh ai the IQ 
play luviRj, tire four component* 4 f an ann\ dirnwn including the 
elq hint, the hone the ebsmog an 1 the like (»unbin 0 i r | by 
ing bv means of lliej inanimate things i* | receded trr a bet- Minll 
arl) that play l«j means of lard* sod as a cod, a | igeon an 1 the 
like— and l»\ the n e of tlie word an l rAi wrestlers rams buffalo* j 5 
etc. — winch l* imitated he a Iwt, loth of thfe pec me to a title of 
larr called Gambling and Bel log on Animal*- That ha* l>cen 
stated In Minn 1 ‘‘Tlial which is arran n el by ( the me of ) inanimate 
“ tilings is called among men Gambling { Dynt i) when, bowerer 
* the play is enjo\c 1 by means of animate Icings, it should I* known ©q 
w as Betting ( SamdApayrtK )” 

The Aatbor mention* the (scale of ) remuneration of a kcej>er 
of the Gambling Hall 

Yajfiavalkya, Verso 199 

la a bet, when ths wafer b a hundred ( fold ) the keeper of a pmU m J 
mf home shall take fire per cent from a pm filer 4 , tad ten per cent from 
the others. 

MdakfharS — The stake determined h) mutual agreement of the 
pamhlen is called a bet fbhalj In such a l*et one wlio Ins ( stipulat 
ed to lme) a hundred m reference to ig i t an increase which Is 

1 Ck.I\I l ~ 

An »nny U prnerslly de*orlW w hariig /oar parti nn ll* *I*rb*nt, 
tto bora tl* chulnt id (be f#og CUittmtjm U % kind r»/ ehcu la which lit** 
fo%t p*rU art npir*«ot«J 

3 Ct, VIU « 


i. f • lb* Kafp*r of a ftaiUlag botuo 



i£40 Mitakshara & Sulapani — Keeper of the house ^TAifiavalkya Ch XVI* 

of a higher proportion than a hunched-fold is an increase by hundred 
fold From such a gamester, Sabhikah, the leepei of the hall , may take 
five per cent £01 his own maintenance A hundred in which five 
panas is the inciease is a ‘ five pei cent’, panchakam satam The affix 
5 Kan ( tn S'atakam ) is used under the rule 1 “ These affixes ( men* 
“tioned in Pftmni V. I upto, rule 47 ) have also the sense of ‘ an 
“mteiest, or rent, or a piofit, or a tax, or a bube given theieby’ or m 
“that ” The meaning is that he should take a twentieth pait ( of the 
gams ) of the winner of the bet 

10 He to whom belongs the house for the residence of gamesteis, 

is a Sabhikah, lecper of the gambling house One who makes piovision 
for all the instruments of gambling such as dice etc , and maintains 
himself with the amount received theiefrom is called a SabMpati 
From any other, moreovei, t e from a gamestei who has not laid a 
15 wager upto a bundled ( fold ), dasakam satam, ten pci cent, he should 
take a tenth part of the amount won This is the import 

S'ulapanl 

Yajnavalkya, Verse 199 

At the time of the gambling, etc where a small increment is recovered 
t)y from the gambler, from that par hundred from the clever gambler, the 
officer of the gambling house should take five per cent Where it has not 
been taken, then ten per cent from the profit (199) 

What should be done by a keeper who has thus been provided 
for ? So the Author says 

25 Yajnavalkya, Verse 200 

Page 126 * 

He, bemg well protected, shall pay a portion to the king as fixed. He 
shall recover the amount of the wager, and pay the winner , and being ever 
patient shall give a true decision, 

Mitakshara . — The Officer of the gambling house, foi whom piovi- 
30 sion has thus been made sab, he, being protected from rogues and 
gamesters by the king — shall pay to the king a portion as agreed 
upon Similaily, he should lecover the amount of the wages, 1 e> 
should recover it from the losing party, by accepting a pledge or by 


1 Panini Y I 47 
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arrest etc. And having recovered that amount, he the keeper should 
pay it to the winner t e the successful party Also, king (ever) 
patient, he sliontd always dedaro a true deemon to the gamblers 
Tlat has b*cn stated b, Nirada 1 * The master of the g-iming 
“house shall arrange the game, and j»ay the stakes won therein 5 

tsQUpatj! 

Y&JHavalkya, Verse aoo 

The kseper of the house when property protectad by the king shall 
pay to the king a portion as arranged bolus always patient he shall take 
from the gambler the amount won And to tbo winner alio he should 10 
pay the amount sticking to the truth. Orhaspatl* stntsi a special rule 
“ On a defeated in a secret game or Ignorant (of the rules) or (defeated) by 
u (the nee of) false dice or deceit, though acquainted with the game shall 
w be released and one who has lost hla entire wealth In a game shall not 
u be compelled to give the wholo of it " ( 00). 

\\ hen, however, the keeper is not able to make ( the party ) pay, 
the king should cause it to bo paid bo the Author soy* 

Yajflavalkya Verse 201 

That winch hu been woo pabbdy m an assembly of gamesters, m a 
gaming house hat mg a keeper where the ( fixed ) portion has been received jq 
by the kmg he shall compel the amount to be paid, but not otherwise. 

MHilqbira — Prasiddhe, pubtidy, and not in secret, in an assembly 
of gamesters having a keeper of a gaming house, and in the presence 
of the officer of gaming appointed b) the kmg, and when the king s 
portion had been paid by the keeper, the king shall compel a dishonest 25 
gamester to pov the amount of the l>et won regarding which there 
is no difference of opinion- Aoyalha uMenrtw, a bet won in secret, 
without a keeper and where the kmg s portion has not been paid, he 
shall not cause to be paid to winners. 

SfiUpfinl 

Yfil5avmlkya, Verae 201 80 

When the king haa reosirsd hi* own portion, he ahull compil th* 
arnwmt to ba paid which hai bsen won publicly In the boose of gam (tars 
in ths presence of the gamekeeper and not otherwise (101) 


l Oh. XVL * 
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1242 Mitakshara — Gantblwqunh false dice, Y&jfiavalkya Ch XVII 

’ | Ve-se SOS 

The Author mentions the means £01 a decision -when there is a 
dispute as to success or defeat 

Yajhavalkya, Verse 202 (1 ) 

The Judges of the disputes ( about gambling ) as also the witnesses 
5 shall be ( the gamesters ) themselves 

Mitakshara . — Drashlarah, the judges , of gambling should be ta eva, 
themselves , i e the gamesters, i e should be appointed by the king 
There the rule 1 that ‘ they should be accomplished by learning and 
study ’ &c does not hold Sakshmascha, the witnesses also, m a bet 
10 should be selected fiom the gambleis themselves The prohibitive 
rule 2 given m “ A woman, a minor, an old man, a logue &c ” does 
not apply here. 


15 


20 


25 


30 


The Author mentions a penalty by way of piohibitmg gambling 
m ceitam cases 

Yajnavalkya, Verses 202 (2) 

Persons gambling with false dice or other instruments shall be branded 
and banished by the king. 

Mitakshara — Those who play with false dice oi othei instruments 
similarly prepaied, foi causing a deception e g by charmed jewels, 
charms, or medicinal prepaiations and the like, these the king shall brand 
with a dog’s or other mark, and banish from the kingdom A special 
rule has been mentioned by Narada 3 as to banishment' “The king shall 
“ bamsh from the 4 kingdom wicked men who play with false dice, 
“ after a wreath of dice has been hung lound their necks, for, that is 
“ the punishment ordained for them ” Moreover, those texts of 
Mann 5 which piohibit gambling, eg' 1 Whoevei, eithei gambles him* 
“ self or bets oi causes it ( by others ), all those the king shall punish 
“ corporally, as also those S'vdi as who assume the distinctive marks 
“ of the twice-boin” and otheis, even these should be understood to 
apply to gambling with false dice, as also to gambling wheie there 
is no keeper nor the gambling officer of the State 


1 Bee Yajfi II 2 p 3 above 2 i e in Yajfi II 70 p 851 above 

3 Ch XVI 6 

4 Dr Jolly’s Edition gives a different reading ets “ shall 

drive out of the gaming house ” 5 Oh IX 224 
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SDllfiiijl 

Yfijrlavalkym, Verse aoa 

Tb* Judges of dtipota* regarding gambling as also tha witness©* shall 
b* (tha cwnfften) theratalven. Person* Rambling with fait© die* or 
fraudulent gambld* shoald be branded by th» king and banlibed. 5 
A* uj-i Narad a': “The king shall banish from the kingdom wicked men 
** who play with fals* die©, after a wnoth of dies hang round their necks, 

“ For that Is the puolshmsnt ordained for them** {*()*). 

Yajnavalkya, Verse 203 ( 1 ) 

Gimbfim ibonld be ordained coder lie tapemotm of » tmjle oifker, 
with i ytew to { me U *s a meins of ) the deiedioo of thieves. 

MiUkjhsn : — Moreover the gambling as discussed above should 
be ordained under a single supervision i c one where the mouthpiece 
or tile chief is one The meaning is that it should be organised bv 
the king under the supervision of an officer of the btnte- TasksrsjHins 
Lirujit, t nth a mete to the detection ot thuves- Having kept in new 10 
the object of detecting thieves, is gamblers generuU) hail from those 
who amass wealth b) theft and »o it should lie placed under the 
tnpemsion of one ( officer ) with a new to the detection of thieves 
Page 157 • 

The Author mentions a rule with a new to extend the laws of jq 
gambling to betting on animals 

YajfiavaHrya Verse 203 ( 2) 

This sery Uw sbonld be understood to apply m the ewe of betting by 
means of uumale beinj*. 

Hitakfhira — The law as to gambling as has been laid down 
above 3 ** In a bet when tho wugcr is a hundred ( fold ) dec-" that vtrj 
law should be understood pnupayfite, in the case of belting mth animate 
beings, i e that Tibich is mode by means of wrestlers, rami, buffalos 
and the like, and which Is called a Samdhragah 

Here ends the Chapter called (Inching sad BeUmj tu Animals- jq 

VJraraltrodaym 

•Now the Chapter of tho law called "Gambling and Betting on 
Animals, and as stated in the text of Manu 1 vix. • That which It 
<01700804 by ( the use of ) Inanimate things is colled in this world 
gambling, dyittcr that however, which is arranged by means of animate 
'being* should be known as betting on animals, samAfoayah, and divided 05 
Into two ports, the anthor begins 

L Ob. XVL fl i YIJO, n 1W 
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Viramitrodaya — The keeper's position 


"Y&jHavalhja Ch XVII 
Verses JD0-20S 


Yajnavalkya, Verses 199-203 

The stake determined by the mutual agreement of the gamblers 
is called a “ bet ”, glcihah, in such a bet, m a hundred t c by the 
measure of a hundred and increased, the keeper of the hall, Sabhikah, 
1 e the officer presiding the gambling may take five per hundred 1 c 
for a hundred of gold etc five of gold etc , from the clever and 
successful gambler who makes the bet From any other, when the 
profit is less than a hundred, lie should take ten per cent, that is the 
meaning By the use of the word tu is excluded the recovery of five 
per cent from one who is defeated 

The keeper of the gambling house who ha 9 been protected by the 
king by the arrangement for his subsistence and by the warding off of 
attacks from others should pa3 r to the king as fixed 1. e. in the order as 
fixed, a portion from the amount of his acquisitions ( 199 ) 

He should give the won bets to the winner. Afterwards at the 
place of the defeat he should himself recover 1 c take, after recovering 
it Truthtelling and patience, one who has these two The meaning 
19 ( that ) he should give a correct decision ( 200 ) 

If, however, the keeper of the house is not able to recover, then it 
should be compelled by the king to be paid, so the Author sa> s ‘prdptc 
etc , 'recovered etc ’ where it has been obtained by the king publicly 1 c 
not covertly in an assembly of the gamblers 1 c in the company of the 
betters In a place with a keeper attached to the house the king 
should compel it to be paid to the keeper. Or it should be construed 
thus st/idne “ at the place ” t c. at the gambling place, the king 
should compel the keeper of the house to be paid Otherwise, z c 
where the king has not received a share, or m a secret assembly of the 
gamblers, or at a place not presided over by a keeper of the house, 
what has been won, the king need not compel to be paid ( 201 ) 

In transactions relating to gambling, the judges 1 c the persons 
entitled to give decisions, as well as the witnesses shall be ( the 
gamesters ) By the use of the word eva are excluded the absence of a 
fault indicated m the text 1 “ women, minors, aged persons, gamblers 
“etc ” Those who gamble with false dice etc 1 c involving deceit or 
with fraudulent motives 1 e with an intention to deceive, as also by 
means of gems, charms, or medicaments, such persons should be brand- 
ed by the king and exlnled So says Narada® “The king shall banish 
‘tom the kingdom wicked men who play with false dice, after a wreath 
“of dice has been hung around their necks , for, that is the punishment 
“ordained for them ” Thus m the text of Manu s “ Whoever himself 
“engages, or causes others to engage, m gambling or betting ,on animals, 
“all these, the king shall punish corporally, and also those Sudras who 

1 See Yajfi, H 70, 71 p 851 2 Oh XVI 6 3 Oh IX 224 


v 1 



Y&jtoralkfa C fa XYiri Vl ramltrodaya & ^QlapSnl — -Vte of false dux, 1245 
Vtrttl in t03 | 

'assume the dlitlnctlTo marks of the twice-born and of others are to 
be regarded ns baring a reference to those gamblen only who t»c 
false dice ( 20 9 \ 

Where there it only one officer of the king rit the keeper of the 
(gambling) houto as the mouthpiece / e the principal officer such £> 
gambling should bo arranged with the object of finding out the thieves 
The law os to gambling stated in the text 1 in a bet when tho 
‘wager is of handred etc- the Author extends to betting on animal a — 
Eqkacvel t this same etc. (By means of) living boings such as 

wrestlers rams etc., In a gambling which is to be carried on known as 10 
the samdkva^ah i e betting on animals the very law si ltaa bcon 6tnted ^ 
above is to be understood This is the meaning 

Says Brhsspatl* When birds rams deer or other ( animals ) 

“arc employed to fight against one another after a wager has been 
laid it is called betting on animals 15 

When anv one Is defeated in a pnxe fight between two animals 
“the wager which has been bid there shall bo paid by tho ownor ( of 
1 the defeated animal) A wager shall be made in public, false gamblers 
“shall bo punished Narada* If a man arranges a gambling which 
'has not been authorized by the king such a one shall not get the stake, 20 
aDd moreover shall incur a penalty That which has been jokingly 
made or which has not been reported to tho king there also ho shall 
“not get his stake and he will also incur a ponalty 

Vlybr^u* Those who uso false dico in gaming shall havo their 
ffiand* lopped off Those who Tcsort to fraudulent practices in gaming S5 
*(ihftll lose ) the fore-finger and tho thumb ( 199-203 ) 

Thus in the commentary on YSJHavalkya ends 
the Chapter on Gambling and Betting on Ao Ira ala- 

i 

t>fj|apanl , 

Yilflavalkya Vsrss 203 8ft 

This gambling shcmld bs caused to be presldsd over by a principal 
officer with a view to get Information about thieve*. This sams prooedura 
should be understood to be In the case of betting with animals called 
Samdfouiral}' When gambling Is carried on by msans of animals such as 
the ram the cock eta with a stake on, that la known as gambling with 83 
animals. Although gambling haa been forbidden by Mann* la the text 
** Whoever either gambles himself or beta or causes it (by others), all those 
the king shall punish corporally as also tboee Stidras who assume ths 
“distinctive marks of the twioa-boro ” stOl If a beginning 1* made any 
how this rule of the law has been stated. 40 

Thus ends the Ohaptsr on Gambling and Betting on Animals. 
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Mitakshara — 'Abuse defined Kinds of 


t Ydjflavalkya Ch XVI11 
Verse 204 


CHAPTER XVIII. 

Of Abuse. 

Now the Authoi xntioduces the law of Abuse Its definition has 
been stated by Narada 1 “ Abusive language, couched m offensive and 
5 “ violent terms, regarding the native country, caste, family, and so 

“ forth ( of a man ), are termed ‘ Abuse’ 11 Offensive and violent lang- 
uage about a ( man’s ) country &c , violent talk is an Ahosa, Nyanga 
is a disrespectful talk Language which savoius of both these, and 
which is also abusive and thus causes dismay, is called ‘ Abuse 1 
10 There, e g ‘the natives of Gauda are fond of quaiellmg', is (an instance 
of) an abuse legarding a country, ‘The Yipras are an extiemely 
covetous people’, is ( an instance of ) an abuse regal ding a caste, ‘the 
member^ of the Visvdmitra family are cruel in their acts’, is ( an 
instance of ) an abuse regai ding a family By the use of the term 
15 Adi, ‘ and so foith ’, is also included violent language legarding learn- 
ed men, or men versed m ciafts and the like, used by means of 
abusing learning, craft &c 

Of that, a three-fold division has been laid down by Narada viz 
Nishthura &c., with a view to ( be of help m the ) discrimination as to 
26 the punishments The cbaiactenstics of those divisions also have been 
stated by the same Author 2 “That, again, is divided into three species, 
“according as it is Nishfhura (cruel), Aslila (indecent), or Tivra (sharp) 
“ The punishment for each increases m seventy respectively accord- 
“ mg to the natuie of the insult offered ( 2 ) Abuse combined with 
25 “ reproaches should be regai ded as Nishthura ( cruel ) , abuse couched 

“ m insulting language is Aslila ( indecent ) 5 the learned call an 
“ abuse Tivra ( sharp ), by which a man is charged with an offence 
“ causing expulsion from caste ( 3 ).” “ Fy upon you fool ' you are 

“ a iascal”, is ( an instance of ) an abuse combmed with reproaches 
30 Here insul ting means ungentlemanly language , censurable — e g 
( imputing ) intercourse with a sister etc — language savouring of such 
words is called an indecent abuse ( Adfiam ) An d violent language 
imputing an offence of a heinous nature e g “ Thou art a drunkard”, 
ib an instance of an abuse called Tivra ( sharp ) 


1 Oh XV 1 
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Mltakshara 4 ^Qlapanl— \ifAJAura o*n it* 


Of these, the Autlior mention* the ptmuhtnent fora A7»Af/»uri 
abuie toward* * man of Ok nme I nrwi 

YSjfiavalkya, Verso 204 

He, wbo, by true, entroe or irwtal sUlanroU ridicnles persoai u 
w«nlor m fimbs, or an orfio o! mit or mflerat from a dueite ibiD be 
fined tbtrieta and a half paeu 

MdA^bira — HjraOipb romfi w; inn /im^ deprived < f a hand 
orafoo etcNyaaeninyal} trnm/ti in < rj itut* lx-m n mth jut an eye 
or an car et-. Rojqxlj m** ru\) ir mti *Ji i t </ a *hi 1 In -use or 
leprosv etc Of thev* wliether I v true nniru or I ) an in> u ul pnmc 
t ij. win i on jnxn n\* aioal an h r tint tin* m in w1k> u devui 1 
*X of them ) of both the c\e* u him l that in (an tnsuih-e >f; a true 
statement \\ here however he *a\« Tint nun hiving eye* n blind” 
it h ( an mstince of ) an nntmc statement Wh re the statement is 
u \oo loot beautiful e\en in your lefirrmitv’' that is ( an instance of ) 
an ironical pral e-if a mm n Im it I^bepim karoh i t reviles or abuses 
them, such a man iliould b* fined a half ami thirteen Pann » 

As for the text of ftUna 1 u He who calls auotlwr man one^ynl, 
lame or die hie even if it be in accordance with facts flail lie 
punished Tilth a fine nat 1 less thin a A lr / i/>nnn that has reference 
to one who belongs to a I nrmt notorious fur extremel) Ind liehav tour 
When however, sons etc abu<e mothers or the like then these 
ibouM be fined a hundred ( as ) Itai been said b} tlie wine safe 1 ; u lie 
u who defames his mother his fallrcr Ins wife Ins brotlwr hi» son, or 
“ his teaclier and he wbo gives no the way to hU preceptor shall be 
"compelled to pa> one hundred fnxnn " Tills rule moreover is tolie 
observed in the are of ths motlier and other ehlerh (and respect 
able) petrous who are guilty and in the case of a wife who is innocent. 
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^Glapfinl 

^filriavalkya Verse 

If eras make* a aloteraont of abase regard Inc pomota defective In 
organs or defective as from suffering In disease* either by a true atatrment 
or by a falee statemant or In any other manner then h* ahull be punished 
half by thirteen panas. Narada* state* the characteristics of abuse ( enroe *» 
a* at pane 1240 U f-G above) (201) J 
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Mitakshara & Sfilapam — Aslfla abuse Y&jiiavaJkya Ch.XVII 

I Verses S05-S0G 


Page 128® 

The Author states the penalty for an AslUa ( indecent ) abuse 

Yajnavalkya, Verse 205 

The king shall compel a man to pay a line of Twenty-five panas who 
abuses another saying “ I shall have intercourse with your mother or sister ” 

5 Mitakshara — One abusing thus. “I shall have intercourse with your 

“sistei oi mother”, the king shall compel to pay a fine of twenty-five 
panas i e which consists of a twenty plus five panas 


Sulapani 

Yajfiavalkya, Verse 205 

10 Paficltavmtsahkam, ‘Twenty-five, t e which consists, of twenty-five 

panas The rest is plain In some places the reading is ‘or similarly a 
mother’ (205) 


Having thus stated the' rules for men of equal merits and Vai na, 
the Author pioceeds with a view to declare the law legal ding men of 
15 varying ments 

Yajfiavalkya, Verse 206 (1) 

( For the abuse of a man ) of an inferior ( status ) ( the fine is ) half ; 
and for ( the abuse ) of others' wives or superiors, ( the fine is ) two-fold 

< Mitakshara — Adhameshu, ( In the case of an abuse ) of men of 

20 inferioi ( status ), le relatively to the person abusing by regal d to the 
inferiority in ( the mode of ) living and such other qualities, the fine 
is half In the present context, the full fine being twenty-five panas a £3 
stated m the previous clause, a fine equal to the half of that 1 e twelve 
and a half should be understood As for an abuse legardmg ‘ others’ 
25 'wived, 5 a uniform fine of double 1 e twice twenty-five i e fifty panas 
should be understood Similarly, for an abuse of ‘Superiors’ 1 e of 
those who are relatively supenoi, m learnmg and conduct, to the 
person ( abusing ), the fine shall also be fifty panas 



?Ajtm*aUqta 
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The A other states the role for determining the penalty for 
mutual eh o*e between men of different Varnas such as the Hftrdhd- 
vadkta and other* 

Yajfiavalkya Verse 206 (2) 

The detennmmhon of the penalty ifeodd be node by rejard to the 5 
wpenonty or inferiority of the Varna and Jdli 

HStk|hara — Varn&h t e. a Brithmam Ac , Jilhs i e. the AfdrdfiAoa 
eiiia and other*- VamAh &ndjdtayah (joined together make up the 
compound ) Vama-j&layaJi Superior and inferior ( joined together ' 
make up the compound ) Superior and inferior Vamaj&layah which 10 
are rapenor and inferior ( when joined together make np the com 
pound expression ) Varnas and ydha which are superior and inferior 
In the cue of an abate being mutually committed by these rarfajttyuHa- 
rfdharailj, varnas and jAhs ichieh art superior and inferior daa^aiya 
praipysnsin, the determination of the penalty, i e the inference *hould 1 5 
bo understood to be made by reference to the maximum penalty 

It appears that by particularly tpecifying Superior* and in 
fenors, the determination of the penalty 1 * to be made also by refer* 
ence to the relative superiority or inferiority ( of the parties ), e. g 1 
for abusing a Mitrdhdrankta wbo is inferior to a Brfthmana, but 2$ 
superior to a Kshatnya , a Brdhmona deserve* a penalty which would 
be slightly above fifty panas which is tiv penalty for the abuse of a 
Kfhnlrtya vn- seventy five panas- A Kfhatny a also for abusing him 1 
become* amenable to a fine which would be ilightly les* than one 
hundred panas which i* the penalty for an abuse oE a Br&hmana cu. 25 
Seventy five panas. A AUlrdh&vasikia also deserve* the same fine for 
an abase of ( either of ) these two- In the oaso of an abate mutually 
between a M&rdMvasikia and an Ambafhtfia the same penalties 
■hall be understood respectively as would be the case in an abuse 
mutually between a BrAlymana and a KsJiainya. Similar punish jq 
menti should be inferred in other cases also 


L In th* lnstueei giroc the Anther fll*itauUd the rnfe by Uking ths 
OUM of tl*«e by tho lower tod higher tribes 

*- i 1 iee Ch. IV AtUuldbriy*. of Yl]5*TmDcy*. 
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• I Versa 806-807 

Sulapanl 

Yajnavalkya, Verse 206 

Of equal varnas by regard to tbe person indulging m the abuse , and 
among those of low qualities than the accused, half of twenty-five should 
5 be taken as the fine In regard to an abuse of others’ wiveB and of the 
preceptors or the like, double of that t e fifty m quantity 

Varndh, ‘classes’, such as the Br&hmanas and the like JQtis, ‘castes,’ 
such as the MUrdhabhi^hkla etc In regard to these also, for an abuse by 
the higher of an inferior or by the lower of the superior, the administration 
10 of punishment should be made The rest is clear (206) 

Having thus stated the penalties m the case oE all the Varnas 
the Author mentions a penalty for an abuse among the Varnas again 
but by reference to the Piatiloma} and Anutoma Older 
Yajnavalkya, Verse 207 

1 5 In the case of the abuse of one of a superior class, the fine is two-fold 

and three-fold ( respectively ), and of one of a lower class, it is to be 
reduced in the ratio of a half ( respectively ) 

Mitakshara — Apawadal}, abuse, i e vilification Abuses by persons 
belonging to an inferior class are pratilomyapawadah, abuses of one of a 
2Q superior class , teshu, m these cases, e g for a Kfhatnya or a Vaisya 
abusing a Br&lxmana, the fines should be undei stood respectively to 
be double of that mentioned in the foregoing text 2 laying down a 
double i e of fifty panas, so that double i e a hundred, and a treble 
i. e. a hundred aild fifty panas (shall be understood ) 
c >- In the case of an abuse of a Bidhmana by a S' udra, theie is 

either corporal punishment oi cutting oft of the tongue, as says Manu 3 : 
“ A Kshatriya having defamed a Brdhmana shall be fined one hundred 
“ ( Panas ), a Vaisya, one hundied and fifty or two hundred, while a 
“ S' Mi a shall make himself amenable for corporal punishment.’ ’ 

Page 129 * 

30 In the cases also of a Vaisya and a S'Mia who are lower down 
a K§hatnya by one or more than one class ( respectively ), by a parity 
of reasoning, the penalty for abusing a Kfhatnya should be under- 
stood to be a hundred and a hundred and fifty ( panas ) For a 
S' Mr a abusing a Vaisya, a hundied ( panas, shall be the fine ) 


1 ‘ in descending and ascending order ' See Yajfi Achara Oh IV 
2, » < mYan.n 200 ( 1) above p 1249 Oh VUL 267. 
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In the cases of abase of the lower dosses e g in an abuse of a 
Kshainya, a Yaiiya or a S'lkira by a Bnlhmana, of that, Uin^t, t, e. 
of the penalty for a hdtainya abusing a Brdhmana ts of a hundred 
( panas ) a reduction of a half should be made m the cate of each 
claw respectively, and the remainder t* e fifty twenty-five, and 5 
twelve and a half ( panas ), should be the fine, respectively, for a 
BnVwvuuu Tt*t has been stated by Maw 1 A Brdhmana shill be 
“fined fifty ( panas ) for defaming a h*hatnya in ( the case of the 
“abase of ) a Vaikya the fine shall be twenty-five ( panas ) In ( the 
“case oE) a S'^dra twelve-^ In the case o! an abase by a Kshatnya of jo 
a Vaiiya or a S'lkira the fines respectively shall be fifty and twenty 
five (pawn). And in an abase by a Vaitya of a S'Mra a ( fine of) 
fifty ( parm )• Thus the law should be understood, nda the text of 
Gautama 1 " The fine m the (cases) of n K*hntnya and a Vaiiya shall be 
“similar as in the case of iBrflhmana and a £^n«/a (respectively)," and 15 
also under the text of Muni’- “ A Ycntya and a S’^dra mast bo punished 
* exactly in the same manner according to their respective castes, ’ 

SQUpliil 

Y£jftar»lky« Yerss 207 

Tho meaning U that Iot an aboss of the BrtL]?mai>a by a Kghatrlya, a 20 
hundred, and by a VaUyn of a hundred togsther with a half. Obyloojly 
by making It fourfold two bund rod U that for a SUdra. 

Manir stats* a penalty for an abuse of an Inferior order “A. Brfdimapm 
■hall be fined fifty pupa* for dafamlng a Kghitriya, and a half of fifty for 
(dafamlng)a VaIiya,andfor(defamlng)aSadfatwelTe Is the penalty (207) ^5 

The Author mentions again a rule regarding a Nijh(htpn abuse 
Yajfiavalkya, Verse 208 

Foe an ahnse ihrealenag bjsry to the arm, neck, eye, or thlf h, ike fine 
skill be a kindred, and a haH of it in ( the case of ) the foot, awe, ear, the 
hand, or the like gQ 

M d i kj h ar i — For an injury to the arm Ac. each by a threatening 
abase 1 e for threatening by words ey in the form T shall lop off 
“your arm Ac." Salyalj, a hundred, u t. a fine limited by a hundred 
shall be understood In the case of a verbal threat of an injury _to 
the foot, nose, ear hand or the like, — by the use of the word Adi gj 
or the like ,( are also included ) the hip* and the like — tadanfinkal) 
half of that, u e half of that u 0 . a fifty paruib should be understood. 
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rYAjfiavalkya Ch XVU1 
i Verses 208-210 


SQlapani 

Yajnavalkya, Verse 208 

After a threat “ I shall lop off your arm, ” followed hy an injury , 
the penalty is of the extent of one hundred In regard to the foot etc , 
5 its half e fifty ( 208 ) 

Yajnavalkya,, Verse 209 

When, however, a feeble person speaks like that, he shall be fmed ten 
panas, similarly, one able should be asked to furnish security for the 
safety of him 

10 Mitakshara . — Moreover, when he who is reduced in strength on 

account of fever or a like cause, threatens another with the woids 
“I shall lop off yom arms and other limbs”, or the kke, he ‘shall be 
fined ten panas 

When, however, one has capacity and threatens, as before, another 
2 5 person who has been reduced in strength, he should be compelled to 
furnish security for the safety of the weak person for the period after 
the ( infliction of the ) fine of a hundred &c , mentioned before 

JsfilapanI 

Yajnavalkya, Verse 209 

20 One, however, who is unable to cause the injury, and speaks in this 
manner, shall be fined ten panas One, however, who is capable and speaks 
in this way, after being punished with the aforestated one hundred, Bhall 
be made to give security for the protection of the person threatened ( 209 ) 

The Author mentions a penalty m the case of a Tivra abuse 

25 Yajnavalkya, Verse 210 

In the case of an abuse involving degradation from caste the fine is that 
for a middle Sdhasa. For ( an abuse ) imputing a secondary sin, however, 
he shall be compelled to pay the fme for the lowest Sdhasa 

Mitakshara — In the case of men belonging to the Vamas, an abuse 
30 of them involving their degradation, eg the offence of Brflhmicide &c ; , 
the fine shall be as that for a middle Sdhasa For an abuse, however,/ 
imputing the commission of a secondary sm, e g ‘Thou art a cow-killer’ 
or the like, he shall be fined as for the lowest Sdhasa* 

SsQlapani 

2^ Yajnavalkya, Verse 210 

a For an accusation of a Brfihmana m the form “you are a Brahmicide” 
and the like by a Kshatnya, the punishment to be administered is the 
middle amercement And for an accusation for killing a cow etc. he 
Bhould he made to pay the first amercement (210), 
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Yajfiavalkya, Verse 211 

For n abuse of « Br&hmana learned fa the dure Veda* tbe Img or tbe 
gods, tbe One shall be (as for) (be highest Sibasa, tbe middling (for an abase) 
of tbe caste* or tbe PUgas; and tbe lowest (for an abase) of the vUlage or the 
comtry 5 

Mialqhari Moreover Br&hmanas learned m tbe three Vedas i 6 
accomplished by learning die Vedas For an abtwe of these of the 
kings, and of tbe godi, the fine shall be ( as for ) 
Paoi ISO* the highest Sdhaaa Moreover, for an abase of 

the POgas t c- associations of the castes soch as jo 
the fir&hmwui, the Afurdhdvasjka and other*, the fine shah be ( aa for) 
a middling SAhasa- In tbe case of an abuse oE a village or tbe country, 
the fine shall be understood to be ( as for ) the lowest fifths aa each. 

Here ends tbe Title of law called Abuse. 


Viramltredaya 15 

Now tbe chapter of law called Abuse defined by N fir ml* 1 
" Abusive language, caused in offensive and violent terms regarding 
‘ the native country caste, family ctc^ (of a person) is termed Abuse. 

Tbe Author discusses that 

YfiJH*v*lky* Verses 204-311 20 

There however, an abuse la of three aorta. So saye Dfh*ap*tl t 
“ Offensive language or defamation regarding one ■ country vntogc 
family or the like which la not a fact that. Is known as the abuse of the 
"first degree Referring ( In tenm of oontempt ) to a mans sister or 
‘mother or charging with a mmor tin is termed abuse of a middling sort gg 
Try those learned In the law Charging a man with taking forbidden food 
or drinks, or taxing bun with a heinous sin Is termed abuse of the highest 
‘ degree as also maliciously exposing his weakest point*. 

Dravyam • fact 1 e the thing without It In short false thus a 
false assertion as to a sin or a defect In a Ltmb or Inferiority of family ,i ^ 
an assertion of this nature Is lowest a false assertion about an inferior 
sin Is a middling abuse and a false assertion as to a heinous dn Is the 
highest kmd of abuse. This la the meaning 

There In regard to the first, the punishment It stated A true 

assertion e g you are blind an untrue assertion of a similar ^ 
character In the case of one not blind ironical statement 1 e on 
apparent praise reuniting in a censure as for example In the case of a 


1 Cfc. XV JL 


i Oh. XX. J, 8 4 



1254 


Vira mltrodaya—^Pumshments for Abuses 


10 


15 


20 


25 


30 


C 
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Verses 204-211 


35 


blind person etc. the statement ‘ you are lotus-eyed ', or the like. If 
by these statements one reviles another m an ironical manner in regard 
to a defect in a limb or an organ, or being affected by a disease or the 
like, then he shall be punished with thirteen and a half i. c a half and 
twelve 'panas. This moreover is ( a rule ) in regard to those of the 
same caste That has been declared by Brhaspati 2 “ When two 
“persons abuse each other, their punishment if they are equal in caste 
"and merits has been approved m the Sftstra to be thirteen and half 
"panas, in the case of equals the penalty is equal, of one who is 
"inferior, the same is double, and for a superior, half has been ordained 
"for a mutual abuse.” 

As regards abuse concerning a mother etc. Manu 3 states a special 
rule . " He who defames the mother, the father, the wife, the brother, 
"the son or the teacher, and also he who does not give way to the 
"preceptor shall be compelled to pay one-hundred panas ” This accord- 
ing to Mitak^hara 4 is applicable in the case of a mother etc. when they 
are guilty, and m the case of a wife when she is innocent (204). 

‘ I shall have sexual intercourse with your sister or mother and 
‘have been having the enjoyment’, one abusing thus and causing pain 
to one equal in caste, the king shall compel to pay the penalty of 
twenty-five panas The use of the word vd, ‘ or', is made indifferently , 
thereby ‘ I shall have intercourse with your daughter or wife even ’ 
and the like ( form of abuse ) also is included The word ha is used 
simply for filling up the line ( 205 ). 

The penalty of half by thirteen panas or twenty-five panas which is 
mentioned above m the case of equals shall be half m the case of 
inferiors when abused , m the case of others’ wives or superiors, it 
shall be double of that stated for equals. 

The Author mentions regarding mutual abuse m the case of 
persons who are relatively higher and inferior in caste, merit, and class 
also. Dan$e ‘ punishment ' etc. vamdh * classes ’, such as the 
Brfthmana etc, jdits, ‘ castes ’, such as the Htirdhdvasihta and others, 
uttar&dhardh, ‘superior and inferior’, i e higher and lower. In the case 
of mutual abuse between these the determination of the punishment 
should be specially made; as for example for a Brdhmana for 
1 See note above 2 Ob XX 5 3 Ob VUL 276 

4 The print of the Viramitrodaya is thus 1 qranffifcqTTU# 3MPTT 

I apparently a slip as-19 confirmed by the Mitakshara where tho 
reading is smwg umnfj etc 



Vlrsmltroday ** — CHkrr fond* of Abnan. 


1256 



abusing a MurdhAoastkta who is inferior to a BrdJfmapa and is stfperiot 
to a Kqhainya shall pay half u much more the penalty as ii laid down 
for the abuse of a K^kainyc and lets by a quarter of the penalty foe 
the abnte of a Brdkmajut ( 206 ). 

‘ Half in the case of inferiors aa has beeh stated a bore aa if L 5 
mentioning this aa an flluttratioo the Author mentions a apodal rule In 
the case of persons still lower and much higher prdlilomycti etc. In thd 
case of an abuse of one of a superior class by one of those who are 
lower than the lowest, the p unishm ents are respectively four-fold etc 
In the case of on abuse of an Inferior class by one of the highest da&i JQ 
respectively of the lower ones the punishments shall respectively bd 
half half of the half and in the descending order Thus such punishment 
aa Is prescribed in the case of an abase of a BriUjumuja by a BrdArrujpa, 
quadruple of that shall be for a &Cidra, triple of h far a Vatkya r and 
double of It for a Ajj Mairiya ahall be the punishment for the abuse of 
the BrdfpTia^a The punishmeut which is prescribed for the abuse of a 
Brdkmaya by a Bra^mai?*, the half of that shall be for the abuse of a 
K^kairiya, quarter of It for the abuse of a Vadya, and the eigl^t part, for 
abusing a &Qdra ahall be the punishment for a BrdJrmajUL. Thus 
should be understood elsewhere (207). 

For an abusive threat ‘I shall cut off your arm or of a like nature, 
and threatening the destruction of an eyo etc. the penally shall bd 
hundred papas and far an abusive threat of Injury to the foot etc. half 
of a hundred shall be the punishment in the case of persona dqtial id 
caste. By the use of the word ddi * et cetera , ii included hip* and 25 
other mlnoT organs ( 208 ) 

This, moreover, to cut off the anna etc. is in regard to one who is 
able one however, who ia weak and indulges in tuah abuse shall be 
punished ten papa* In the case of one who is very strong and 
indulges in the threat of an Injury should be compelled to give jq 
security for the protection of the whole and for the avoldence of the 
arm-cutting etc. By the use of the word tu Is excluded one who ^ 
mightier still By the use of the word tathA, i t-, ' also , ia included 
the statement that In the absence of a security he should bo jcppt 
under restraint by the king Here alto the more or less Is to be ,, 
determined by regard to the distinction of the best and the lowest (209). 

The Author now mention* with regard to ^abusive threats of the 
fir**, middlemost and the lowest class. For an accusation involving 
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t Y&rfavaikya Ch XVlIl 
Verses 204-211 ’ 


degradation such the offence of Brfthmicide or the like, for such a charge 
the penalty is as for the middle sdhasa. For an abuse, however, 
imputing the commission of a secondary sm, the penalty as for the 
lowest sdhasa should be imposed. That for the middle sdhasa has been 
r 5 noted before. This, moreover, is with reference to persons of the 
same quality and the like By regard to the distinction of the higher 
or lower class, more or less should be inferred ( 210 ). 

For an abuse of the Brdhmanas learned m the three Vedas i. e. 
accomplished scholars in the three Vedas, as also for the defamation of the 
10 king and of the gods also Thus, by the use of the word dd{, ‘ etc. ', is 
included the cutting of the trees etc. For an abusive language against 
a Brdhmana, that for the highest sdhasa. For an abuse of the caste, 
the pugas etc i e the associations of the Murdh&vasikla and the like, as 
that for the middle sdhasa, and for an abuse of the village or the country, 
15 the penalty for the first sdhasa shall be imposed For an abuse of 
Kshatnyas and the like, a double etc. should be understood. In regard 
to an abuse involving degradation Manu 1 2 says : " For a mutual abuse, 
"however, by a Brfihmana or a Kshatriya the punishment should be 
‘'administered as ordained. On the Brfihmana the lowest, and on the 
*>0 "Kshatriya the middlemost amercement.’' 

- In connection with the Sudras Brhaspati 8 says : " For reviling 
" the vipras he is liable to have his tongue cut off. " 

So also "For one pronouncing their names and castes with 
" malicious intent, a red-hot iron spike of ten fingers in length should 
" be ordered in his mouth. ” This, however, appears to be in regard 
to excessive abuse actuated by habitual malice. 

Here ends the Chapter called Abuse 


Sulapani 

Yajnavalkya, Verse an 

For those who indulge in an abuse of the learned m the three Vedas 
and the like, the highest amercement is the penalty , of the j&tis such as 
the MUrdh&bhishikta &c , of the association of tradesmen and the like, the 
middle amercement, and of the village or the country, the first amercement, 
shall be the punishment 

Thus ends the Chapter on verbal Abuse 


1 Ch VIII 277 

2 Not found in the published extracts of Brhaapati, 
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CHAPTER X3X. 

AflBftUlt 

How begins a chapter called Assault- Its characteristics have 
been itated by Nandi 1 i “Injuring the limb* of another with a hand, 

' foot, weapon or otherwise or defiling him with a*he* or the like, )« 5 

‘termed Assault" That injury t. e. striking and causing pam to 
another * limbs t. e ( al»o ) to movable and immovable property by 
mean* oE the hand foot, weapon or otherwise — by the use of the word 
‘otherwise Adi u e (alao)by mean* of stone* Ac — lunllarly that 
defilement by mean* of aihe* — by the use of the word Adi or the 10 
like 1 , by mean* of dust, mnd, fmcei also — winch cause* mental pain 
on account of the (vile ) touch both these are known as * Assault. 

That by mean* which an injury is caused is a danda, t o the 
body, a pArujhya t. e inimical behaviour by means oE it toward* 
movable property or the like, fa called Danda-pdrwhya ( Assault ). 

Having moreover »t*ted its threefold division, di*tmgnlih*d by 
the raising of the hand && a second threefold division again ha* been 
stated by 3 the nine Sage by regard to the threefold act* regarding 
article* of small, middling, or superior value “There are three 
“ specie* of that also as it may be either mall, middling, or extreme, go 
‘'according as it consists m the raising ( of a hand or weapon ) or in 
“an unexpected attack, or in rtrUdng a woond ( 5 ) Stealing article* 
of small, middling or superior value, is called the three Sdhasat) 
there, the thorny weed* should be extirpated * ‘ An unexpected 
attack i. e. striking one who ha* not the least warning ( about it )■ g j 
Only three SAhasai *. t- three kinds of Sdhahas. u e daring deeds 
a. g Assaults. 

Moreover when abuse or astault has once commenced, whoever 
of the two contending parties, forbears, for inch a one not only that 
there Is no punishment, bat he Is indeed to be respected Similarly* 80 
for one who first began the quarrel, there shall be a higher punish 
ment. Also when after the quarrel has commenced, he who follows 
up hi* attack u bablo to be punished 


h C3j.IV 4, 


a aiy w 
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1 25 S Mitakshara — Bziles of procedure Ch ’ XIX 

And when it is not possible to discriminate between the guilt of the 
two,_the fine shall be equal Moreover, m the case of an msult offered to 
the A iya$ by the S'wapachas and the like, the Good 1 people them- 
selves have authority to levy a fine , if they are unable, the king 

0 should indeed chastise them, and not ( merely ) receive a fine Thus, 
the five rules of procedui e have been mentioned 2 by the same Sage : 

. “ For both kinds of these, a five-fold mle of procedure has been 

“laid down:’ When, after an altercation has once commenced, and 
“ both have been excited to a high pitch, he who forbears is respected ; 
“ and he who pushes on ( the quarrel ) deserves punishment. He who 
“ is the first to offer an insult is decidedly a criminal , he who returns 
“ the insult is likewise culpable , but for him who began the quarrel, 
“ the punishment shall be heavier ( 9 ) When both parties are lm- 
“ plicated equally, he of the two shall receive punishment who follows 
“up his attack, whether he was ( originally ) the aggressor or the 

1 “ defendant ( 10 ) When two parties have been guilty of insult, 
“ and both have commented to quarrel at the same time, they .shall 
“suffer the same punishment, in case that no difference (in their ietr 
“ pective culpability ) becomes apparent ( 8 ). If a S'tcapdka , Shandha, 

20 1 a Chanddla , cripple, one who maintains by killing ( beings ), an 

“ elephant-driver, a Vrdtyaf a slave, transgress their limit and offer 
“an msult to the teacher, 4 preceptor, or the king, they shall instantly 
“fie punished corporally (11 and 12 ). Any one of the better class 
“ whom these persons offer an insult, -may himself administer the 
25 “ punishment. The king has 4 nothing to do with their punishment 
“ (13) For these people are the refuse of human society, and their 
'o “property (likewise) savouis of impurity Therefore the king shall 
*-* inflict corporal punishment upon them, and he must not ( merely ) 
“ punish them with a fine (14) ” 

1- The good men themselves shall punish them But if they are unable, then 
the king shall chastise thepi and not merely remit with a fine Auihaya 
(1V t 2 Ch XV 7-14 

, 3 One deprived of the caste for the non-performance of the ceremony of 
initiation These are again admitted into the caste by the performance of a rite 
known as the Vratya-stoma It is also the descriptive name used m reference to 
the caste which originated from a Sudja father and a K shatidya mother 

4 Dr Jolly reads thus w (11) &c (12) “or one who 

freats a Guru or spiritual teacher with disregard’ ’ “should ofiend & superior &c” (1 2) 
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Premising the necessity of establishing an assault of the character 
thus 1 described the Author mentions the meani of dealing out pnnttb- 
ment when there u a doubt about it 

Yajhavalkya, Verse 212 

la the case of aa assault to wkkfa tfcere were do witnesses, the pool 5 

at ksoe ibcsid be detenmaed by oeaas 0 i marks, by probabffibet, by 
popular report, and the Eke, lest the mark should be cofmlerfated. 

Mbakfbarai— Wben, any one complains to the king thus, " I was 
beaten by such a one In secret," then cbSpaE), by means of marks, 

1 r. signs mdicatmg colour Ac-, on the body yiktya, by probabilities, 10 
by regard to the relation of cause and effect, tfuieaa, popdar report , 
u e from the talk among the people — by the use of the word eJia, and 
Hhe like, by an ordeal also — the determination thonld be mode 
bearing m mind the posmbihty of a counterfeit mark 

Vlrmmltrodaya 15 

Now the Author begins the chapter on Assault. Its characteristics 
hare been mentioned by NS rad* 1 1 Injuring the limba of another 

‘with a hand foot, weapon or otherwise or defiling him with ashes or 
‘ the like is tennod asaaulL” By the use of the word Adi *and the Hke 
is Included the cutting of the trees etc. jq 

There first, on a doubt ariimg whether one haa committed the 
assault or not, the Author mentions the means of determining the same 
YAjfiaralkya Vsrss aia 

For an attack for which there are no witnesses t e (one) made In 
secret and when the assault was made with the feet and weapons, and 35 
a denial Is set np such a dispute should be decided 1 e determined by 
means of marks such as scars etc. on the body by probabilities taking 
Into consideration the motnre etc. by knowledge ix by popular report 
By the nse of the word cka, ‘and , by ordeals K&ta etc. 1 e , by others 
than by counterfeit marks By the use of the word tu howerer 
the Autb6r cxclodea the Imposition of punishment etc, for more rerbal 
accusation such as I wns beaten by him (212), 


1 Tb*r» li « mlitftks In the print of the text fti p 131 Li. for ^ ke n 

rs«d •!». _ I Oh. XV 4 1 

80 
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Sfilpant & Mitak?ha^a— -Special penalties, 


ITYdjflavalkya C h XIX 
I Verses S 1 S-S 14 , 


Sulapani 

Yajnavalkya, Verse 212 

Having assaulted another at a plaoe devoid of witnesses and smearing 
one’s body with blood, when one asserts "I have been beaten by him”, 
5 there, for fear of counterfeit marks the deoision is to be given by regard 
to unadulterated marks and also by the evidence of truthful people 
Brhaspatl 1 states the characteristics of an assault “Injury by means 
“of a staff, a stone, a club or ashes, mud or duBt, or attacking with weapons, 
“is termed assault ” (212) 

10 Having thus determined the particular means, the Author 

mentions a special punishment 

Yajnavalkya,, Verses 213 and 214 
For throwing ashes, mud, or dust the punishment recorded is ten 
panas , and doable that amount for attacking with an impurity, a heel, 
15 a spittle ( 213 ) 

This if ( the offence be committed ) against one of an equal class. 
But ( it would be ) double ( if the offence be committed ) agamst another’s 
wives, or against persons of higher orders , if, agamst persons of lower 
classes, a half of the fine , there shall be no fme for an offence committed 
20 through infatuation, drunkenness, or the like ( 214 ) 

Mitakshara — He wh© throws ashes, mud or dust at another 
should be compelled to pay a fine of ten panas By impurity is also 
included tears, phlegm, nails, hair, ear-wax, rheum of the eyes, and 
leavings at the meals. Parshnih, heel, the hind part of a foot. 
25 Nishlhyutam, a spittle, i. e the water thrown out of the mouth For an 
assault with these, a fine twice of that i e. the fine mentioned before 
viz (oE) ten i e twenty panas , must be understood Again, a 
special rule has been stated by Katyayana m cases of Assaults with f ceces 
&c “ It is declared to be four-fold, when the assault is committed ( 
30 “ b y ( means of throwing ) the vomit, or urine, or fmces or the like, on 
“ the lower extremities , six-fold if thrown upon the middle extre- 
-» “ mity of the body , but eight-fold if upon the head ” By the use 
of the term Adi, ‘ or the like,’ are included fat, semen, blood, the 
marrow of the bones, and flesh &c- ( 213 ) 

35 The fine thus mentioned before should be understood in the 
case of persons of the same tribe. In the case of assaults on the 


1 Oh XXL 1 
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wives o£ others, it applies generally without differentiation Also, (io 
tbe caw oC assaults) against persons of ft higher order i e higher in 
learning or conduct as compared with ( the actor ) himself a fin© must 
be understood which would be double in amount of that mentioned 
before i t of ten panas and also of twenty panas In tho case of 
persons of a lower dan i e inferior in learning Ac. as compared 
with himself a fine bilf in amount of that mentioned Irforo i e fire 
panas, or ten panas must be understood. 

Mohal) tnfaiuaiton, means men til aberration. MadaJ) dnmien 
ness, b the particular condition ( which li ) prodneaed by tbe drinking 
of intoxicating liquor By the use of the word A ch the possession by 
a spirit Ac. (also are Included ). When under th© influence of these 
an assault is committed no penalty shall he imposed even when tb© 
ashes etc. ( actually ) touch the body ( 2H )■ 

Viraraltroday* 

Now after haring thus determined (. the fact of ) the assault as the 
next step, tho Author states tho penalties according to drcumitancea 
up to tho end of tho chapter 

Yiplaralkya. Verses aij -14 

For a bodily assault upon another such as by ashes mud or dust, 
tbe penalty for the assailant shall bo ten papas For an attack with an 
impurity such as tears etc., or with a heel « e the bind port of tho leg 
or with a spittle f < tbe excreta of tho mouth the penalty isdoublo of 
ten papas (213). 

The penalty In this manner should be observed in the case of the 
equals in all tbe varpas Tor an attack on others wires or upon 
members of the higher varpas, In regard to an offenco of this character 
the punishment shall be double of that stated for the equals. In regard 
to a similar offence towards members of lower ror^oj half the penaltr 
of that stated for tho equals should be imposed AIohaM Infatuation* 

1 e ignorance madaJf drunkenness, such ai by liquor etc. By the 
use of tbe word ddi, 'or tbe like , is Included arrogance. By those 
even, if assault is made with ashes eta, there Is no punishment By the 
uso of tho word cha, and is indicated the addition of treblo and 
quadruple punishments In the case of higher and higher degrees. It 
shall be four fold when ( the attack is committed ) by means of urine, 
romit or fish or tho liko j six fold if on tho middle part of tho body 
but eightfold if upon tho bead Tho quadruple eta U to bo understood 
as Of Vcp papa* ( 211-14 
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t Fdjflavalkya Ch XIX 
Verses 21S-S15 


SGlapanl 

Vajnayalkya, Verse 213-14 , 

When the ashes etc touch another’s body the penalty is ten panas 
For a touch of the impurities also the same doubled (213) 

Yajnavalkya, Verse 214 

Similar is the penalty as characterised aboye in the case of persons of 
the same caste , m the case of others’ wives or of persons of superior caBte 
it is two-fold For those of the lower caste, half When it is done through 
mistake etc ( there is ) no punshiment (214). 


10 


15 


20 


25 


30 


The Author mentions a penalty in cases oE assault by inferior 
persons ( against supenors ) 

Yajnavalkya, Verse 215 

The limb of one who is himself not a Bi dhmana , which causes injury 
to a Yip a, must be cut off. When it is raised, the lowest amercement, ( is 
laid down ), and half of it in ( the case of ) a touch 

Mitakshara : — The limb of one idho is ( himself ) not a Brdhmana, 
ahrahmanasya, i e of a Kshatnya or the like, viz the hand, the foot etc. 
which causes injury to the Bi dhmanas, that should be cut off Of a 
S' Mi a causing injury to a Kshatnya or a Vaisya even, the punish- 
ment indeed is the cutting off of the limb : “ With whatever limb a man 
‘‘of a lower class does injury to one of a higher class, even that limb of 
“his should be cut off this is the command oE Manu 1 From the rule 
as to the cutting off of the limb of a S'udra foi an offence against any 
one of the twice-born tribes, by a parity of reasoning, the same punish- 
ment would accrue to a Vaisya causing any injury to a Kshatnya 

Udgirne, when leased, i e when a weapon etc-, is raised with a view 
to strike, the punishment for the first amercement must be understood. 
Of a S'Mia-, however, even for a raising (of the hand etc ), the 
punishment, indeed, is the cutting off of the hand etc., vide the text 
oE Manu 2 : “ For raising a hand or a stick, he deserves the punishment 
“of having his hand cut off.” 

Page 132* 


Sparsane, Joi touching , a weapon etc for raising it, however, 
tadardhikah, half of it, i. e half the punishment for the lowest Sdhcisa, 
must be understood. In cases of assaults by means of ashes etc. by a 


J Cli VUX 297, 
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K'hafntfu and a 1 nuyii the puniihment ihonlcl be determined by 
regard to tl* role itated in tlie leifs ' In caws of Uie abnie of one 
* of * superior chw, the fine 1* twofold and three-fold rt Even 
tbfTt a S'u/m ilall, Indeed, havelni land cut off nit the text of 
Mura 1 ‘ If oat of arrogance he spit* (cm » rope nor X the Mag shill 5 

1 cauie both hi* lip* to 1*5 cat olfi if he onne* ( on bun X the petui, 
if be breaks wind ( against him X die anus " 

‘'Citapinl 

Y«Jn*v*lkjr» \erM 313 

Th* bind etc, of k non DrMnntna causing Injury to a Hrfthroatia 10 
■bould lw rut for an attempt made hcmrrrr lh* Brrt am*re*tn*nt bat 
for touching a weapon a« an attempt -hwlf (1151 

Haring that stated tlie punnhmmt for an offence in the caie of 
per*oni of lower daise*, tlie Antlior proceeil* again in regard to a 
prmrn of the nine carte 15 

7ttjftava\kyu Verso 216 

For bolding Dp a hand or a foot, ibe panbbmtnl ihall be ten and Iwenly 
patwi ( reipectnely ) For ibrtalramg each other w&h a weapon, tie pmd 
iluneot thall be Use middle amercement for aO 

Mitilqhira — For railing a hand or a foot with the object of 20 
uniting Use fine ihall be understood respectively to l« ten jKina* or 
twenty panns. For fusing a weapon with the object of striking each 
other in the caie of dtediwes tlie middle amercement ihall be the fine 


Vlramltrodaya 

MjHavatkya \erw* airi* 25 

The limb of a K^hatnyn such as band foot etc which cau*e* 
Injury to a DnVtma^a by beating etc. sboakl bo cot off By the use of 
the word cha, and all the \aiiyas and tbc &>drai causing injury to 
Kqbatriya and the bmb of a fcndra, causing injury to i 1 aiiya arc 
included, Kcna kena ‘by wliom? \fde thli text of Mano 1 “With 30 
whatever limb a man of a lower daw docs Injuty to one of a higher 
1 daw, crcn that limb of Ida »Iioald be cot off; this is the command of 
Mano By the reading of the word in, ' bowevci , is cxdoded the 
cutting off of the limb of n UrAhraarm. ' 


1 YijfS *07 p 1250 .berm 2 CL VIIL « 0 OL UU 260 
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[ 


YAjftavalLyct Ch XIX 
Verses 216-317 


Udgume; ‘ when raised ’, t. c. when uplifted for the purpose of an 
attack, in the case of a weapon etc. the penalty is as for the first 
sdhasa. For a mere touch of the weapon, however, by oneself for the 
purpose of raising it, the penalty is half of that for the first sdhasa . The 
5 first sdhasa, moreover, is for one other than a Sudra In connection 
with a &udra Manu 1 having observed " for raising a hand or a stick, 
“ he deserves the punishment of having his hand cut off. ” 

In the case of members of all the vamas, for the offence of raising 
the hand mutually against each other, the punishment is ten panas For 
10 an attack with the foot the punishment is assessed at twenty panas, 
, , and for raising a weapon, the punishment is of the middle sdhasa . By 
the first use of the word tu, ‘ however ', is excluded the falling of the 
weapon, and by the second use of the word tu, is excluded the penalty 
stated m the case of unequal castes (. 215-1 6 ). 

J 5 Sulapanl 

Yajnavalkya, Verse 216 

For an attempt for an attack with the hands or the feet, the punish- 
ments respectively are ten and twenty panas , fcr an attempt with a 
weapon, the middling amercement (216) 

20 Yajnavalkya, Verse 217 

For pulling out the foot, the hair, the clothes or the hand ( of another ), 
ten panas, for causing pain by violently pulling a man caused to be tied in 
his clothes and trampling him under the foot, a hundred (panas) is the fme. 

Mitakshara — Moreover, he who catches hold of the foot, the hair, 
25 the clothes, or the hand, or any of these, and pulls them out, ullunch^ab, 
i e voilently plucks them, such a one shall be fined ten panas Caus- 
ing pain, pulling, tying m a cloth and trampling under foot ( all 
joined together, make up the compound expression ) ‘ Causing pain, 

( pulling, tying in a cloth and trampling under foot’, for doingthat, a 
30 man shall be fined a hundred panas The purport is this * He who 
after tying m a cloth, and violently pulling, tramples another under 
foot, such a man should be compelled to pay a hundred panas 

' J Sfilapam 

Yajnavalkya, Verse 317 

35 , For pulling up the leg etc the punishment shall be ten papas Injury 

by pulling and tying with a cloth these together make the conjunct 
compound, ‘one who ties round by the upper cloth’, and after tightening pulls 
up with the foot, for him the penalty shall be one hundred panas (217) 

N 1. Ch. Vm 281 
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r<r*rt in 11$ I “ 

Yajnrtvalkya Verso 218 

The mn cittcnj pun without sheddmj blood by menu of a stick or lie 
like, i full be fined thirty-two juntas doable (ihil) al the appearance of blood 

M&ikfbari — Moreover be however who strike* mildly with a 
lece of wood or mad io tliat no blood is fbed loch a one shall be 
ned tlurty-trro panna When however, on aooonnt of bard beating, 
blood is shed, then he ihall be fined twice tbirtytwo i e sixty foar 
panas* A tpecul rale, moreover bis been pointed ont by Minn' in the 
raw of tlx? breaking open of the skm, fleib »tcJ 1 He who breaks the 
“ikin alkali be fined a hundred as also one wlio draws oat blood He 
1 who breaks the flesh, »x n» Ala* while he wl>o breaks a bone shall be 
“banished " 

^QlapSnt 

YaJrlaralkja Versa ai8 

For strsraly attacking with a wood the panlshmsot shall be thirty 15 
two panai If blood doe* not appear For Its appearance bowsrer the 
penalty U doable (X18). 

Yajnavalkya, Verso 219 

For breakmf a band, a foot, or a loolb, and for cutting an ear or nosei 
the fine shall be the middle { amercement ) simHarly for Uymg open a sorer iD 
and also for beating almost lo death. 

Mftakfhsri — Moreover for breaking a hand a foot, or a tooth in 
each case, as also for cutting an ear or the nose ( in each case )’ for 
laying open a healed op sore and for beating in sodi a manner that 
the min becomes almost dead, the middle amercement shall be under 25 
stood Here, the similarity of acts ihoald bo ascertained by regard 
to the result of the set. 

SQIapf tyl 

Yijnavalkya, Varse aip 

For tweaking the hand pltrclng the nose opening np a baalid tear or SO 
for striking one who Is almost dead, ths penalty Is the middle amerce 
ment <*19). 



Yajfiavalkyu, Verse 220 

For a restraint In respect of raoboo, eating or speech for aa fajary to 
the eye and the lie, for a fractnre of the Deck, the arm, or Use thigh, the 55 
middie amercement 

Mitikjbaxi. — Moreover for restraining motion, eating or speech, 
foe an injury to the eye — and by the uae of the term Adt, to the 
1 Cfc.VULM4 



me 


Mitakshdra & ^Qlapani —Attack by many 


rTAjflavalkya Ch XIX 
£ Verses SS0-SS1 


tongue also — ; landhard means the neck ; an arm is wellknown 
salth means the thigh , for fracturing each of these, the fine shall be, 
the middle amercement 
Page 133*. ' 

1 Sulapani 

5 Yajnavalkya, Verse 220 

For obstructing the movements, etc piercing the eyes etc or for 
breaking the neck and the like, the punishment shall be the middle 
amercement (220). , 

Yajnavalkya, Verse 221 (1) 

10 When several assault a single person, the fine for them shall be doable 
of that already mentioned. 

Mitakshara — Moreover, when however, several ( people ) com- 
bining together break the limb of one ( man ), or do any other similar 
act, then whatever fine has been laid down for the particular offence, a 
15 fine double in amount of that must be understood in each case res- 
pectively. On account of the extreme aggravation of these offences, 
even m the cases of offences committed against persons of inferior 
classes, or of highei classes respectively, the reduction oi increase is 
to be determined by reference to this very law of .punishment in the 
?0 order mentioned in regard to the offence of abuse and the offences 
enumerated thereafter, and laid down in regard to persons of the 
same class, vide the text 1 “ Whatever punishment has been men-' 

“ tioned for the offence of abuse ( and the like ) committed agamst 
“ persons of superior or inferior classes respectively, the same penalty 
25 “ shall respectively be inflicted by the King in the offences of assault 

‘ ( and the like ) also ” 

J 

, , Viramitrodaya 

(. For an assault ) on members of the same caste the Author states 
Yajnavalkya, Verses 217-21 (1) 

SO For pulling out t. c pulling with a jerk the feet etc. of others the 
penalty is ten panas. For causing pain 1 e for causing injury by 
pressing one’s foot against one who has been tightly tied by a cloth 
and pulled, the penalty is a hundred of the panas ( 217 ). 

1 Author not known Balambhairfa assigns it to Manu But it is not found 
in the available editions of Manu 



ttJSswll r* Ck. XIX "| v'lr.mlirodiy* * MttikshsrE — Restitution 12QT 

\rrm til (/ f) I 

When a man as faults another with a wood etc- *o that blood ii 
not »een he should bo condemned to pay thirty-two prnjas for the 
appearance of the blood, however he ihoold bo made to pay double 
In the case of breaking open of the skin etc. Maun 1 itatea a apodal 
rule He who breaka a akin shall be fined a hundred as also one ® 
who draws ont blood. He who breaka the flesh six ntqhkaj while 
“banished shall he be who breaks the bone (SIS'). 

For a wound of the three organs such as the hand and the rest 
each, for cutting of the nose for opening up a healed scar, and for 
beating in such a manner that he would be as if dead, the penalty is the 10 
middle xdhaxa By the use of the word tathd similarly is iudaded 
the cutting of the finger ( 219 ). 

Chc^hteti motion etc for causing a restraint in respect of motion 
enting or speech or any of these for pierang the tongue etc. as also 
for an injury to the neck the arm or the thigh, for an injury to any of ^5 
these the punishment is the middle amercement. By the use of the 
word ha * and , Is included the heal and the like ( 220 ) 

Where many attack one there the penalty which has been stated 
for one as an assailant double of that Is the penalty for the other This 
is the meaning Here the higher or lower punishment or the distinct jq 
ion of higher or lower is not to be observed [ 221 (1) ] 

Yajflavalkya Verse 221 ( 2 ) 

Thai which had been takes away damg the scuffle shall be restored, 
and a fine doable ( m value ) of that 

MHafc f b a r a — During the continuance oE the tcnfBo whatever ha* j r 
been taken away by a party should be given back by him Also a fine 
double the amount ( in value ) of the thing taken awa) must be paid 
as penalty for the deprivation 

Vlrarnllrodaya 

Moreover gg 

Yajoavatkya Versa out ( 2 ) 

Daring the continuance of a fight what his been taken away by 
one as belonging to another should be returned by him to the other 
and on that account a penalty of double the value of that as for taking 
It away thoald be taken by the king [221 (°)] 


l CK VHI. * 
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“ | Verges 221 (2), £23 


Sulapanl 

Yainavalkya, Verse 221 

For many combining together and beating one, the punishment shall 
be double of those stated And in the scuffle whatever has been taken 
5 away from any one, that shall be given to him, and double of that should 
bo given to the king as a penalty (221) 


Yajiiavalkya,, Verse 222 

He, who causes bodily injury, shall pay the expenses incidental thereto, 
and shall also pay the fine mentioned in regard to the particular assault 
10 Mitak^hara — Moieovei, he who causes injur} 7 ( to another ) by 

beating, shall pay such expenses as may be incurred for dressing and 
curiug the wound, and for medicine and special diet therefor The 
fine to be paid is the fine imposed for the particular kind of assault in 
which the wound was caused, and not merely the amount of the ex- 
15 penses incidental to the wound 


Viramitrodaya 
Vajnavalkya, Verse 222 

He, however, w r ho causes a w r ound etc by beating shall be 
compelled to pay the amount of expenses incurred for the complete 
20 recovery of the one on whom a wound has been caused. The meaning 
is he should be compelled to pay as much money as would be required 
for procuring medicine etc for him In places w'here a wound etc. has 
v. - been caused, not only the pajment for it, but also a penalty should be 
caused to be paid by him as has been prescribed generally for the 
25 particular quarrel The use of the word cha 1 and ’, in the cumulative 
sense excludes option ( 222 ). 


Suiapam 

Yajnavalkya, Verse 222 

One who causes pain to another by breaking the hand, foot, etc suoh 
30 a one shall pay the expenses for the restoration, 1 e for as much period as is 
required for him to be under nursing etc to be able again, for sucb 
interval That punishment which has been stated fora scuffle, that also 
he shall be made to pay (222) 



ysjiar^UrtCh. xix J MI(£k«haro & &Hspanl — Offnvyi nymti* 1 proprig. if GQ 

Having mentioned the penalties for assaults npou the limbs of 
other*, tlte Antlior now iu ntirms tlie permit) for tlic spoliation of 
external property 

Yujfiavalkyu, Vor3o 223 

For siilkmj at the wall, or for bcrmj or breaking or demobshrag ft, he a 
thill be made to pay a Fine of fire ten and twenty /nun respectively and 
alio the expense* ( foddeniil thereto ) 

MiUkjhara t— For stnkin„ at a wall with a clnb or other umilar 
weapon or for making a wliole in it, or for breaking it into two 
( sections X the fine ihall bo understood to lx nve /*arw«, ton pana> 10 
and twenty j*a/ios respectively For demolishing a wall moreover, 
all these tlire© line* shall bo inflicted cumulatively Also the amount 
( of expenaea ) for rebuild mg it thall be paid to the owner 

SCiJapnnl 

\fiJSavatkya N trie 333 15 

For an attack with a clob etc or a wound with a atlck, or for piercing 
with tba aword on* abould be eompollod to pay reep«cUv«ly fire ten, and 
twenty perpat Similarly for pull In* otot a wall or tba brlcka ate. by 
th* reasoning of Juxtaposition twenty papas oluo ahcmld ba declared and 
ba abould alao ba mad a to pay the expenses for the restoration (2 5) 20 

yajfiavalkytv, Verso 224 

Oae throwing hi a house a thmy ( which b capable of ) catmn j 
bodily Injury or deprivation of life shall be compelled to pay sixteen jxjna* 
for the first, and the middle amercement for the second offence (respectively) 

MHalqbira t — And again, one throwing into the bouse of another 25 
thingi which cause bodily injury e o. thorns Ac- thall be compelled to 
pay sixteen poms, while one throwing thing* causing deprivation of 
life empoison, snake &c- shall be punished in the middle amercement. 

SQlapSnl 

Yfijaavalkya, Verae ax| 30 

For throwing tborna and othir such things In the hoars na also a 
anake and tba llke.for the first hesh&ll be compelled to pay *lxteon prmt 
and for the sseond tb# middle emereemont ( 4), 


1 Wfi|Tf infant. Tbo offence* mentioned hitherto refer to a man * jtwttV i 
internal property neh a* land, foot ke •, now the Anther mention! offences relat- 
ing to Ida external property Bhortly itated and In torma of the Indian renal 
Coda, the offeaee* eanmeraUd ahere are OffimceJ agalnit tbo Body Tho author 
now anamarates Offence* agalnit Property 



1270 Mitakshara & ^ulapani — Assault on he ash t 


Ydjilavalkya Ch XlX 
Verse 225 


The Authoi mentions the punishment tor assaulting beasts 

Yajnavalkya, Verse 225 

For causing pain, drawing blood, as also for cutting off branches, or a limb 
of minor beasts, the fine shall be one beginning with two panas and upwards. 

5 Mitakshara. — In the ease of minor beasts such as the goat, the 

sheep, the deer and the like, for beating, causing mjuiy, and di awing 
blood , or a sakhangachhedane, foi cutting off the branches -by the word 
S' d£M-branch-are indicated such limbs as are wi thout the circulation 
of life in them, limbs such as the horns &c-ahgani, limbs, such as 
10 the hands, the feet, and like others S'dlhcl (A branch) and anga 
( a limb ) ]omed together make up the compound expression S'dkh- 
dngam For cutting that, the fine is ( laid down ) commencing with 
two panas &c A fine which has in it two panas is a fine of two 
panas That series of punishments in which a sum of two panas is 
15 the first i e the beginnmg-is a fiue 1 beginning with two panas and 
upwards’ That senes of fines moreover is two panas, foui panas, six 
panas, eight panas , and in a similar senes, and not as two panas, 
three panas, four panas, five panas &c ’ ' 

Page 135 s 

If it be asked how is that ? the answer is By regard to the 
20 beinousnes3 of the offence, the three kinds of bighei punishments aie 
to be understood as being higher than the lowest punishments There, 
also, instead of lesoi ting to the numbers three &c which have not 
been specifically mentioned, it is better to get at the aggravated 
penalty by the repetition of the number two which has been specially 
25 mentioned Thus there is no fault 


Sulapani 

r 

Yajnavalkya, Verse 225 

For causing injury to inferior animals such as the goats, sheep, etc 
for causing blood, and also for cutting the branches, such as the horns or 
30 the limbs or feet etc the punishment shall respectively be m doubling 
order beginning with two panas At some place the reading is double of 
the double m order (225) 



Jj ur*n r tCb xtt “| Mltik tiara & dfllapanl — fnj*nt In mitnil 1 271 
1 rrr- •< ~ J 

Yajilavalkya Vorso 226 

For cnttnif off ( ibtir ) frorii! orjans, tad for CiQJfflj death tbe middle 
smrrwnrat u alio the pnee la tie care of superior ajumali lie fine 
dull be doable ta similar cam. 

Urtakjhari — Moreover for cut! mg off tbegemtid irgansuf minor 5 
lieartJ and forcionng tbeir leatli, tbe hoe dull bo the mi Idle oraer 
cement ami the pnee shall Iw paid to tin? owner In the ca«e of 
sujienor animal* iKiwercr r j. the cow, rlephant tl« Iwrre and like 
otlrtrm etejbn tthsoetbn, /or fimilir fa* ir f >r l^jtihg or drawing 
out blood or doing timilar nets a line doable of that mentioned before 10 
tbonld be undentood 

^Qlajunl 

\ ilaaralkya, Vers* art 

For the cutting of tbe g«oi to l organs of lower beasts or for killing 
them tbo middling anjerc*m*nt and tb« prlc* should be osnwd to ba paid 
to tb* owner of tho animat In tbe ca*' of higher animal* iracb as the cow 
etc. double the amount of that stated before should bo leTUd (J 6) 

The Anlbor mentioni the j> nalty Tor an Injur) to immovable 
projierty 

Ydjna-valkya, Vorso 227 W 

For colt in j oU the branches, or lie trunk, or nprooUnj entirely tbe 
trees which throw down branch ei havbf ip roots. as also trees which are 
the means of livelihood. the Fine b twenty ;wwi < and ( its ) doable. 

Mill k|bam — Prarohilj, rproutr uc ilioots branches having these 
are branches having apron tj , i c those branches winch when cat off 25 
develop again at each knot of trees like the banyan and tlie like such 
trees, are called prarohalahhinalg /rer* r rhch throie dorm Irantht* 
havtnj tjtroufi for catting off the branches of tliese Tint from 
winch tbe original brandies shoot out is tilled the trunk > For cutting 
that, as also for cutting up a tree together with Its roots, tliere slmll 30 
I* a fine lieginulng with twenty ;wmi ami increased by twofold of 
the previous one 

This is what is ( inten led to l>e ) sant Tlie threo penalties of fine 
rt twenty pawn, fort) pawn, and elglit) /xi wj* are inflicted respect 
ively for the offences of tlie cutting off of tlie branches and for the 35 
offences following in their order 



12?2 Mitakshara &.^fl!apani- Injury to sacred places JTY&janvalhya Ch XIX 

' I Verse s JJ7 -l‘J0 

And even of tiees which do not 1 throw down branches having 
sprouts,’ but which ai e a means of livelihood eaj. the mango ti ee and the 
like, fanes similar to these mentioned befoie must be understood for acts 
similai to those specified above, i e m the case of tiees which are not 
5 the means of livelihood, nor do throw down branches having sprouts 

S'ulapanl 

Yajnavalkya, Verse 227 

For lopping off the branches of trees, the roots of which enter the 
ground such as the iata etc or of trees suoh aB the mango and the like 
10 which are the source of livlihood of the people, beginning with twenty 
panas the punishment should be increased m doubling order of the one 
prior m the case of the one following (227) 

The Author mentions a rule regarding particular trees 

Yajiiavalkya, Verse 228 

15 In the case of trees growing in a sacrificial place, a cemetery, a bound- 

ary, a sacred place, or a temple, and trees well known, the fine is two-fold. 

Mitakshara — Foi cutting off the branches or for doing like acts m 
1 egard to trees growing on a sacrificial place or m a similai other place, a 
fine twice that mentioned before So also in the case of trees which are 
20 well known such as thepijr/mla,' 1 paldm and the like, the fine is two-fold. 

SQlapani 

Yajnavalkya, Verse 228 

Chaitya is a tree growing on a high place, miruta, te ‘well-known’, 
for the cutting of the trunk etc of these twenty (panas) is the consequent 
*5 ( inference ) (228) 

The Author mentions a rule regarding creepers etc 

Yajnavalkya, Verse 229 

In the case of injury m.the aforementioned parts to 2 Gulma, Guchchha, 
Kshupa, Latds (creepers), Praidna, Oshadhi, and Virudh, the fme is half 
30 of that before mentioned 

Mitakshara. — Gulmah such as the Mdlali 3 plant and the like, are those 
creepers which do not develop into any considerable length. Guchchhas 

1 Pippala — is the holy fig tree Ficus lieligiosa Pataka also called Konkula 
Butea Frmdosa see p 1151 n 5 also p 944 n 3 ( above ) 

2 These are the several groups of creepers-and shrubs with minute distinc- 
tions which have been indicated by VijDaneSvara further on 

^ ( Halati ) Echttes Caryophyllatci, is a kind of jasmine with white 

fragrant flowers 


Mltakahara & Viro — Othroviultfi 
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are not in form like creepers, nor arc tliey generally straight and 
smooth, e g- the Kurantaka 1 * 3 4 plant and like other! hfhnpilj e q the 
Karrmnx 1 plant or the like, which ore generally itraight and smooth 
UUlj or creeper* which develop into considerable lengths inch a* the 
grape, Altmxiiia* 4c PnUnilj are creeper* mtboot knots or offshoots, 5 
and growing straight *nch a* the Sdnoi* and others- Othidhiyalj are 
tboae which develop fruit inch u the paddy plant etc. Ylrwflnlj are 
those which even when cot grow and develop in various pirts, tach as 
Gwlfich? and the like 

In the case of these, for injone* as aforementioned *ncli ascntting 10 
is lopping off, a Gne half of tint mentioned before most b on lerstood 
Thm end* tho Chapter on Asnolt 


Viraroltrodaya 

Haring thus stated the penalty for an assault on the body ot an 
indmdml the Author mentions the tame for an assault on other thing* 15 
YSJrUvnlkya, \*r»es 

Tor striking at t e felling to the ground a partition i c ol n wall 
or for pierring through It wflh a club etc-, or for cutting it » e *pllttlng 
Into two with n *word etc. or for rending It with a *tick etc— the word 
lathi ‘similarly goes with all the three Tho meaning* of all bare 20 
been expressed by the words clubs etc Hive ten and twenty papas 
in order follow alternatively In the case of attack for felling It down 
however today ayam> tho expense* for it i c the amount of money 
*pent for tho recons traction of the wall By tho use of the word taihd, 

'also simultaneity Is Intended ( 223 ). 25 

1 i ( Kvn^aUh ) Amma*ia J melton* * ipocle* cf Anura nth whit* 
or yellow in colour ud hiring thorns, 

t wrih— ( JvMrfrm ) .A*mnw Odanm t kind of tree with white, red or 
yellow flower* | known in marathl u the Anhrm ( wwjr X 

3 Ah *■!/«) a kind of creeper othmrijo known m IfwAUrf (qrwfl) 

( marathl iftnu or w^jfl $JtTU ) re prow n led n twl Hog it«olf round tho mango 
tre* nxl u the bohmd of tint troe AUo the tamo of a troo DriWryui 

( ftVr X Apto 

4 mSVl— TUi plant cannot bo IdentlBed 

6 5*^ (^WflftUX-XirntU-^e^ | CVndwJ nrdifolnt-+rtrj nwfnl plant jener 
ally jTowimg oc trrr*| It Uadrrngofcomaldorablobnportmcoln tho Indian modlelne 
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L 

Things which are likely to cause pain such as thorns etc , or which 
may cause deprivation of life, such as a snake etc. one throwing these 
in the house of another, shall be punished in the manner that the 
throwing causes injury. There the first i. e the one who throws thorns 
5 etc , sixteen panas , the second i e one who throws a serpent etc 
should be compelled to pay the middle amercement ( 224 ) 

In the case of minor beasts such as the deer, the goat etc for an 
attack which brings out blood and causes pain, or for cutting off the 
branches m the form of the horn etc , or for the injury to a limb such 
10 as a foot etc a series of punishments of which two panas is the first 
shall be inflicted. This is the meaning Here by mentioning the 
number two the increase in the panas is by two and two m respective 
order (225 ) 

For cutting off the organ of minor beasts or for killing them, the 
15 middle amercement shall be the punishment And he shall also pay the 
pnce to the owner. For causing injury to superior animals, double the 
amount of penalty stated m the case of minor beasts should be inflicted. 
By the use of the word cha 1 and here also the price should be paid 
By the use of the word eva, ‘ only ’, is excluded the payment of the price 
20 in the case of the four such as the one who causes pain etc. ( 226). 

In the case of trees which throw down branches having sprout, 
such as the vata tree and the like, and also trees which are the means of 
livelihood such as the mango and the like, for cutting off the branches 
or the entire trunk from its roots up and of its limbs the punish 
25 ments shall be double commencing with twenty panas i e twenty, 
forty, eighty respectively in the case of the three By the use of the 
word cha, ‘ and ’, is included the fact that m the case of trees with roots 
going down being the source of liveihood and the rest etc., for cutting 
it off, double that shall be the punishment ( 227 ) >■ 

30 Chaitya, ‘a sacrificial place’, i e a lovely place , boundary z e the 
limit of two villages and the like. On these z e on these holy and 
sacrificial places, on the places where there are temples of gods, for 
cutting off the branches of trees growing there, as also m the case of 
well known trees such as the pippala etc double of that mentioned 
35 before z e of twenty panas etc shall be the punishment By the use 
of the word cha is added by inclusion the payment of expenses for 

restoration (228). 
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Gs/mdA i e creepers not long nor thick such ns Mdlait etc, 
GucAcUa/j not haring the form of a creeper and not straight suchastho 
KitrajUaka and the like Knhupdhy null trees rath straight stems 
each as the Koravtra plant and the like, Laidfi creepers extending to 
great lengths such as the aUmukta and the like These also growing 5 
thick without any knots or offshoots each as sdntd etc. O^Madhayak 
herbs which develop fruit such as tho paddy plant etc. Although cut 
they grow variously again and so called r Irudkdi snch os the gxtplcht 
and the like. For the cutting off of the branches of these half of what 
has been stated before viz. of twenty pan as i e ten pax at shall be tho JO 
punishment. Here also tho payment for tbo expenses of tho recoup- 
ment is also to be obs erred, Maud 1 M He who raises his hand or a 
1 stick shall hare his hand cat off he who in anger kicks with his 
foot shall hare his foot cut off ( 281 ) A low caste man who tries to 
place himself on the same seat with a man of a high caste shall be jg 
branded on bis hip and bo banished or (, tho king ) shall cause hb 
“ buttocks to be gashed ( 28 7 ). If out of arrogance he spits ( on a 
M superior) tho king shall cause both his lips to be cut off if ho urines 
‘ ( on him ) the perns if ho breaks wind ( against him ) tho anus (283 ). 

Ifhelajshold of tho hair (the king) should lop off his hands go 
" unhesitatingly likewise ( if he takes him ) by tbo feet tho beard 
‘the neck or the scrotum (284) This penalty is for n Stidra in 

regard to a Brflbmann, Vtphna 1 One who causes pain without 

‘blood thirty panat with blood sixty pastas For fear of prolixity 
other punishments are not stated here ( 223-229 ) 55 


fiGtapinl 

YfilrUvslkya, Verse 329 

GulmAh, snob os tbs rruJlalt plant etc. Ouchohhah, end as the Kurwy- 
(afd eta, K^hupdh, such as the Kamil m eta Lafdk L •. creepers saoh as 
grapes sto. PjvifaAh i t. creepers without knots or offshoots snob as the 
ulmd sta Oq hat! kayak (.r herbs such as corn trees which develop fruit. 
VtrudMX t. a. creepers which even when cut grow with special strength, such 
u the g%u}SLcM sta for the catting of the trunk eto of these half of the 
psualty stated before And the payment for their growth again. 

Thus ends the Chapter on AssaalU. 35 


1 Ch. VUI 281-&4 
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Mitakshara — What is a Sdhasa ? 


YOjilavalLya Ch XX 
Verse 230 (I) 


CHAPTER XX 

Sahasas or Heinous Offences 

Pages 135** 

Now, intending to discuss the title o£ law celled the Sdhasa, 
the Author first states its definition 
5 Yajnavalkya, Verse 230 (1) 

When common property is forcibly earned away, that is called a 

Sdhasa. 

Mitakshara — A deprivation of pioperty which is samanya, common, 
i.e which is held m common, or, (also) having regard to its general chara- 
10 ctenstic of being incapable of appropriation at will, which is another s 
propei ty is a Sahasa, Whence ? prasabhaharanat, on account of a forcible 
canying away , m shoit, on account of a deprivation by a show of force. 

This is what is (intended to be) said By disregaiding the Royal 
sanction, or the protest of the people, whatever act of beating, or as- 
15 saultmg the wife of another and the like is committed m the presence 
of State Authorities or the oidmary people, all that is a Sdhasa, this 
is the natuie of a Sfthasa Therefore, even in the case of a deprivation 
cf piopeity w'hich is common or which is another’s, there is a Sdhasa 
on account of the same being done by means of a show of force 
20 The characteristics of a Sdhasa have been described by Narada 1 
also tl Whatever act is performed by foice by persons inflamed with 
“ ( the pnde of ) stiength is called a Sdhasa, sahah means force m 
“this lvorld ” The Sdhasa of this description, although it is closely 
allied to theft, abuse, assault, and seduction, of women, still differs 
25 from these on account of the special element ot show of excessive 
force, and so has been specially mentioned with the object of ( laying 
down ) excessive punishments 

Of that also, aftei having laid down a thi eefold division into 
the lowest and the others, and with a view to demonstrate the differ- 
30 eil t punishments, the characteristics have also been described by the 
same Sage 2 “ That again is declared to be threefold in the S dslras 
“ vi: ( Sdhasa of) the first, middlemost, and the highest degree The 
“ definition thereof has been given separately ( 3 ) 1 Destroying, revih 
lt mg, disfiguring or otheiwise ( injuring ) fruits, roots, water and 
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* the like, or agricultural utennl? it declare*! to lie a ^ihavi, of the 
u Grit decree (•!)•( Injunn n ) in die same wa\ clothe* cattle food, 

** drink or houscliold unlcimlf is declare*! to h o s )ha i of tlie 
“ middlemost degree ( j ). Taking human life l>v meant of poison 
weapon* and die hie in !co nt a*s»ult mi mother mans wife and 5 
“ wliatever other ( olTences ) enrompanwg life ( m iv bt imagm»d ) it 
“culled a -FiA/ivt of the hi n hesi degree (f ). Tlie puni hraent to lie 
** inflicted for It tmr«tl>e pro|>amonMe to the hra\mess of tlie enme, 

**( *0 however as) not to be le«s tlnn n hundred ( Pa rut ) for a 
M SJhafi of tlie first degree whereat for a sWdw of the middle jq 
u mott degree tlie punl htnent it lerlnrcl l>\ persons aqminted with 
^ tlie s'*! fra to !» not len than lue hundred (jvrnu*) ( 7 v hor a 

u StlfvuA of the highest degree *1 tine amounting to no le*^ titan a 
“ thousand /Knut it ordained ( Moreover ) co^orol 1 punlihment 
“conGrcation of the entire prop rtv banishment from the town, and j«j 
u branding as well at aropatation of th.it Utnb (with which the crime 
“had been commute*! ) li declared t » be the punishment for Sihasa of 
** tlie highest degrer(8) Corporal {mmihmenl and the tike punishment 
In a iSdAnw of tlie highest degree should lie adrauiiUered cumulative!! 1 
or alternatively by a discnminaUtig regard to tlie olTenoe committed „q 


Among tlwte die Author meuttons tlie penalty for a ‘vM/i«r7 
which is In the form of deprivation of another! property 
Yajfl&valkya Verso 230(2) 

The Hue fa twice the amotmt of the value of it, bot foordold when (the 
offence a ) denied 

Mitikfharfi — Of it i-e of tlie ddng taken uway dwlfinje /inn the 
amount mldjit, of the ralue «ball be da^Jalj, the jwc He however who 
having committed a Slhn<n mJjnuic ilentt raying ‘ I did not do, for 
inch a one a Gne is inflicted which is chahirfuni, four tune* die value 
of the thing 

From this very rule where a special penalty la laid down It may 1 
be inferred that tbe general rnles of punishment laid down In con- 
nection with < vMu«n of the first degree tmd tbe lilt are applicable to 
easei other tlnn ( where there las liecn ) the deprivation (of property). 


1 CimtUement which our ext*nt to OtplU] paabhawnt 
i SW71VT 8 rjr^t | 
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Viramitrodaya ASfila — SdhaSa and theft 


t-Yijhavalkyath XX 
Verse SSO 


Viramitrodaya 

“Whatever act is performed by force b> a person inflamed -with 
“ ( the pride of ) strength is ‘called Sdhasa, saha means force in this 
“ world Theft is a special variety of it The difference between 
5 “ ( sdhasa and theft ) is as fallows, where the criminal act consists of a 

“ forcible attack it is sdhasa, where it is done by fraud it is theft 
Thus characterized by Narada , 1 the Author begins the title of law 
called Sdhasa which consists of a forcible injury in spite of the know- 
ledge of the owner and which is distinguished from theft 
jq Yajnavalkya, Verse 230 

SAmdnya, ‘ common 1 c , which is held as common property , in 
short which is another’s property. Property of this character such as 
gold etc Of that forcibly carrying away 1 c dropping with force in 
the presence of the owner. Such a taking away by regard to the 
15 literal meaning is sdhasa, declared by the word sahasa, 1 e declared in 
the Smrtis There, of that 1 e of the property twice the value when it 
is snatched away and four-fold when it is denied 1 c concealed ( 230). 


S’Olapani \ 

Yajnvalkya Verse 230 

20 Common property 1 e property of a low kind, such as grain etc , or of 
the ownership of the many, of common property such as corn etc Of 
common property also such as corn etc , deprivation in the presence of the 
owner by force 1 e taking it away by compulsion constitutes a title of 
law known as heinous offences When, however, anything is done m the 
25 absence of the owner or is denied after committal, that is known as theft 
As says Manu 8 "It will be an offence of robbery when it is committed 
" in the presence (of the owner) and with violence, if (it is committed) m 
“ his absence it becomes theft , as also if it is denied after it has been 
“ taken ” 1 In the presence’ 1 e in the presence of the owner , in the absence, 
30 it becomes theft, ‘denies’ te conceals 

Narada 3 having stated five kinds of Sahasas such as the homioide 
etc has also stated an act done with violence to be Sdhasa thus “ Man- 
“ slaughter, robbery, an indeoent assault on another man’s wife and the 
" two species of assault, these are the five kinds of heinous offences 
35 " That again is of three kinds etc (seeN&rada ch xiv 3-8, see above Mit&k- 

shar&'p 1276 L 3 to p 1277 1 18 ) Whatever act is performed by force by 
persons inflamed with ( the arrongance of ) strength is called S&hasa 
( a heinous offence), saha or force means strength in this world (230) 


1 Ch XIV 1 and 12 


2 Ch Vni 333 


3 Ch XIV - 2-8 



Mltak barn & IsOta — Giu*n<j n &Vun 


1S?9 


The Author mentions « rule regarding our cuunu n a 'yihavx 
( to be committed) 

Yajnavalkya, Verso 231 

He wbo noses the communon of a hm shill be nude to pay a 
doable fine and be wbo ousei it by dcdinnj u 1 shall pay shall be 
made to pay four fold 

Miakjbara t — Yaij he, however who rav* ( to another ) ‘'Commit 
&jha u”, and ( thus ) karayaU. an* a 5riArt«u to t>. committal, dwfja 
15 am diodam dapyalj thaH he nwk t / ly ((nee the amowit of \<nnUy t 
ltnpoted upon the actor himself He moreover who ai\i I shall 
pay you money and tlmi oases h i t > i*e committed «nch a 

one shall be compelled to pa\ cbalo/^iiqiai, <i / ur/o/f line on account 
of the aggravation of the offence 

Vlramltrodayo 

The puni 5 brncut for one who causes a buhasa u tike tbc one who 
perpetrates it ( himself > Sa the Author »a> a 

> ajtiavalkya, N erse aji 

Ho who causes n at has a to be perpetrated by an order do tbc 
"sabaia; *ucb a one shall be compelled t pay a penally twice that 
for the perpetration of the ulAasa Ou a posaibilitv occurring of a 
penalty being inflicted upon you I ahall pa) the amount ho who 
saying thus causes a uViasa ahall be compelled to pay four times that 
for the perpetration of nlhasa ( 231 ). 


S&lapani 

YfiJFUratkya, \erae 331 

He ate. He who causes by hit word* ru com rat l on offence 
Rich a one should bo compelled to pay a penalty twice of that for the 
offenc*. He moreoTcr wbo caniM It to be do no with the worda 44 1 ahall 
“give you money you do" shall bo compelled to pay four times on account 
of tha aggravated form (of tba offencs ) (S31X 

The Author raeutloaa a special rule regarding a particular offence for 
nbtuing thi vansrnble etc. 

Pack 18C # 

The Autltor mentioni rules regarding particular ^Ihanlai 

Yajflavalkya Vor8<u232 & 233. 

He wbo ibua or iHoboji the resenile wbo beilj ba brotbei i wfle, 
wbo doa oo( |ho wb»l ii pronheJ, wbo breolu opra ■ bone ( which ii ) 
K*ltd (232) , 


15 


SO 


25 


SO 


35 



1280 Mitakshara, Vira. & SQla — Particular sdhasihas rYdgiiavdlkyaCb XX 

* I Ytrscs 232- '2 SS 

Or who does an injury to his neighbour, or blood-relations and the like, 
for all such offenders fifty panas is the fine , this is the invariable rule 

Mitakshara — Of the venerable, arghasya, i e those who deseive to 
be respected, e g the teacher &c, he who offers an abuse or transgresses 
5 their commands, as also he who beats his brother’s wife , similarly 
one who does not pay an amount winch was promised, i e agreed upon, 
he, also, who breaks open a house which is sealed , also, he who does 
an injury to the owners of houses or fields adjoining his own house 
or field, oi to blood relations, u e those born in his own family — and 
10 by the use of the term ddi, ‘Also’, ( he who causes injury ) to the 
inhabitants of his own village or country — all these shall be punish- 
able with a fine of fifty panas 

Vxraroltrodaya 

Ihe Author mentions particular punishments for particular sahasas 
l5 Yajnavalkya, Verses 232-33 

One who levels an abuse or transgresses the conlmands of the 
venerable people such as the preceptor etc , he also who gives a beat- 
ing to the brother’s wife, likewise one who does not deliver something 
such as gold etc., which has been accepted for delivery from another , 
20 he who breaks open a house which is sealed with a signet ( 232 ) , 

One who does an injury to any one of these, viz. the inhabi- 
tants of his own or of the neighbouring village, gentiles 1 e persons 
born m his own family , and by the use of the word ddi, ‘et cetera’ 
sreni aud others also; for these stated before, the penalty is measured by 
25 fifty panas Thus has been definitely declared the punishment m the 
Dhartnasdstra By the use of the word cha, ' and ’, is included one who 
does not indulge m a speech ( 233 ) 

Sulapani 

Yajnavalkya, Verse 232 

80 He who abuses and also disobeys the respectable, such as the preceptor etc , 

as also one who beats his brother’s wife , similarly he who does not give what 
is promised, and also one who breaks open a bouse which is sealed , also one 
who does an injury to the owners of the fields or houses adjoining his own 
house or field, as also his relatives 1 e persons born m his family' — by the 
35 use of the word ddt 1 and the like as alBO persons of his village or 
country — such a one Bhould be punished with fifty panas (233) 

Of the Samanta such as a betelnutseller and the like as alone are 
authorized by an association By the use of the word A.di for one causing 
injury to Srejtt and the like also, a fine of fifty panas should be imposed 



1S31 


1 Oi XX *1 Mltik'hir* — Oth^r affmto-i. 

Mrc J 

Yajuavalkya. Verses 234-237 
He wbo wanloaly cwuortj wilb a widow, wbo doei col rtta ( m rti 
pome ) lo a all ( for help ) wbo auideuly nun a 07 ( for help ), be 
wbo bemy a Qut^iU, toochei nn 0 ! tbe ktjber claim ^Z 34 > 

Who feedi jhrdra ajetba on ( lie occauom of ) rtlrjwai or obteqtnal 5 
certraoaJes, wbo prctometi an improper calk, wbo benj unqualified, does 
an ad wbkb can be performed by tboie ( only ) wbo art qualified ( 235 ) 

A* alio be wbo datroyi ibe tirildy of a btdl or inferior bexiU, wbo 
conceali connnoo property wbo dett/oy* ibe fccloi of a female ilate ( 235 ) 

Or wboerer bemj the father ibe ton, ibe taler and a brother ibe 10 
htnband and ibe wHe the preceplo' and ibe pupil, abandoni etch the other 
when ( that other b ) not degraded ibill be fined a hundred j in ( 237 ) 
Mftakjhari — Moreover he wh • without o Niyi^i or a proper 
appointment In* cnnneciiwi with a widow ( merely ) b) telf will or 
who upon a cry for help U-ing railed by piron* frightened bv thieve* 15 
mnl like other*, doe* not run for help eren when be b aUe at alto he 
wl» raaieletily raise* a cry ( for help ) lie who lwitig a CbandAla 
touche* a Brilimam or otbr* alaohe,wl»o feed* ^rtdra attetks loch n» 
tlie Digamburai and other* at religion* or exequud oreraonlet he 
aim, who pronounce* an iinproj*er outli, t <1 I *hall take my mother «o 
Ac, timllarl) one who Iwmg uuqnahGed r /.a S Odra an 1 the like doe* 
an act t j. itudy Ac which can l«c done on!) by one qualified A bull 
mean* a itrong Imll minor lvatt* roch at a goat Aca one who 
destroy* the virility 1 r the procreative power of ihenc- In the cate of 
the reading (one who d<*ttm\i the unlit) ) of tree* and minor £5 

Ac. -{it iliould be interpreted tlm*|>-one w)k> came* the detraction 
of the frmtior lioddmg lilowomt of trees etc. by mean* of ipnnUmg 
asafirtida or other drug* he wlm conceal* common properly 1 e wbo 
ciu*e* a deception in regard to property winch 11 common a* also one 
earning the abortion of a female alave aa afro those wlio being related jq 
at their father etc* aban Ion each the otlicr without being degraded all 
there acverally deserve to be fined one hundred jwia* cadi 

Tim* end* the diopter on Sibatai. 
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Viraniltrodaya— Unjustifiable abandonment 


[ 


Vfijiiavalkya CIi XX 
Verses S84-237 


Viramitrodaya 

With a view to treat of adultery with women as distinguished from 
stih a sa and although differentiated from stihasa there being comparison 
between the two, the Author while stating the penalty for that, mentions 
5 the penalty for others also with a view to brevity of the composition 

Yajnavalkya, Verses 234-37 

Svachchhandcna, 'wantonly 1 e svcchchhayd, 1 . e ‘according to his 
impulse, ’ lming intercourse with a widow, when a cry is raised by 
those frightened by robbers and others, one who though competent does 
10 not run up for preventing it; one who causelessly raises a hew and cry, 
one being a Chandtila touching Brahmanas or the like, one who feeds 
the Sudras or the ascetics such as the nude ones and the like at rituals 
in honour of the gods or of the manes , one who indulges m an 
improper oath such as " I shall approach the mother if this is false ” 
^5 and the like , similarly one unfit such as the sudra and the like per- 
forming the acts of those who are qualified such as the Brfihmana and 
others studying the vedas , one who destroys the virility i c c procrea- 
tive capacity of bulls or lower beasts , one concealing common 
property which is undivided , one w T ho destroys the embryo of a 
2 q female slave , and any one of the following two abandoning the other 
viz father and son, sister and brother, husband and wife, preceptor and 
the pupil, when the other has not been degraded, such a one — 1 c all 
these, become liable for a penalty of one hundred panas The use of 
the first cha is inclusive of one who raises up a cry even for a reason, 
25 tt le second use, of one who has fallen, by r the third, of the heretics, by 
the fourth, of a ritual in honour of men , by the fifth, of a bull , by the 
sixth, of the mother and the son renouncing each other , of the father 
and son by one alone, for the abandonment of the other ^ankha says 
“He who lustfully abandons those not degraded shall incur the 
30 “penalty of a hundred ” This moreover, is, when the abandonment 
is by the unlearned , for an abandonment by the learned, how ever, says 
Mnnu’ “ Neither the mother, nor the father nor wife nor the son 
, " should be cast off, one casting them off when they are not guilty of 

“ degradation shall be fined by the king six hundred ” When the 

35 ^ earn ed cast off each other, a penalty of three hundred should be under- 
stood ( 2" 1-37 ) 


1 Hi Yin aoo 



CTi XV n ^Qia, & Mlt£. — Mtiappwpnafion by trm^trmnu 128 $ 

rmr at m I 

*iGlap£nl 

\ ajnavslkya \er*ea,w 

lit who bat an Inltrcaur** with a widow without an “ appointment”, 
one wbo does not run up (for help ) whoa loudly Inrobed by thoeeopprw- 
**d with the frar of robbery *1 aleo one who caaolMsly reUee up a cry I 5 
one who being a cAer^'o touches the Drfthraan* and the other*. 

Yijnavalkya Verio aj3 

He also who cauee* the noetic* inch as the rfipim'xrrtu etc to be fed at 
rltaale In honour of the God* and the mane* he aleo wbo utter* an 
Improper oath e p “I tball hare recourse to mother" and be alto wbo 10 
being hlnuelf unfit each as a £adra eta doe* act* for which he 1* not fit 
such a* Imparting education etc. (235). 

\fiJ3avancya Ner*eay6 

lYfAaV a bull i,r a fat bull other animal* such a# goat eta, one wbo 
dtitroya the virility i t the procr entire capacity of these. For the reed* 
leg trw, lower animal* eta one who by tb* nee of medicaments inch aa 
aaapboetlda eta cauec* the fruit* and the Cowers of tree* to fall ooo wbo 
cause* deception regarding common property one who caaeo* abortion to 
a female alave ( 36). 

YflJSavalkya N tree 3j7 20 

Thoee aleo each as the father and tb# like although not degraded 
abandon each otbtT all tbeee aball be liable to pay a penalty of a hnn 
drtd porn* (237). 


On the ocean on of ducatiing Sdlam, the Author mention* a 
penalty for omllir offence* by the washermen and like other* 25 

Yajflavalkya, Verso 238 

A wasbermw weannf the fimentr of another ihiQ be fined three panas] 
and fa one* of a wle, hiring out, pledge, or a low oo rtqoeri ten pa no* 

Paoe 1S7* 

MHiIqhira — Nej*ha^ a t caMcrmarc i* one wbo clean* clothe* (by 
wiihing) *nch a one, if be himself put* on clothe* madeover tohim 30 
for being ivashed then *honld bo fined tliree panat. He moreover 
wbo sell* them, or hlrei oat, e g> ( with an agreement *ncb a* ): "This 
“doth 1 * being given to yon for inch a period, *o mnch money ibonld be 
"given to me" and who thu* let* out on hire or make* a pledge of it, 
or give* It to hi* relative* and friend* upon request, inch a ono shall be 85 
fined ten panas for each offence Those clothe*, moreover must be washed 


1. TT— SfAft— * *d« holt- 

83 
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rjjcwifj ch xx 

\ma tU 133 


T 


sGla^ Mila. & Vtra . — Fanmneifartvly qunmrli 


^QUpfinl 

Od tbs occasion of treating the Bihasasth* Author mentions a penalty 
for tin washermen and th* like in regard to offences of a like nature. 
)ajn«valky« NerseaJB 

A washerman, » e ono wno cleans the clothe* j such a ooo if he himself 5 
pets on clothe* which bare lw»n made ovsr to him for washing then he 
should bo fined throe pan a* One moreover who veils these or pledge* on 
an agreement that "this b belog given to you for uso for a particular 
period you should give me so ranch money** In this way one who pledgos 
it ot create* ft charge on It, or ons who gives U over to bb relative* on a iq 
request, rich a one should be punished with ten pom for each offence. 

The«a clothes, morMTir should be washed on a smooth plank of the 
silk-cotton tree and not on -a stone An Man o' ha* observed “Nor 
** shall h* return th* clothe* (of on* person ) for th* clothe* (of another ) 
u nor allow anybody to wear them" ( 35). 15 

Yajtiavalkya Verso 239 

For winesKi in a diiptrfe bclwcca a lather and a ion, the fine »* three 
ixinai Mto for ban who cnjijei hmaeli therein, for roth a one alio the 
fine is eixht fold 

MiUltjhara —In a dispute between a father and a son he who 20 
undertakes to 1 * a witness, and docs not ward off tbo dispute such a 
one stall be fined three panat- He moreover w!k> in a <Uspute with 
a wager l>etweeo them, becomes a surety — and b) the use of the term 
cha also be who fans the dispute between them, even he — shall be 
fined an amount eight times three panat, i e twenty -foor panat In 25 
the one of ( a dispute between ) a husband and a wife or like others, 
this same ( rule as to the ) fine must be followed 


Vi ramlt rodaya 
Y&lnavalkya \erseoyo 

In a quarrel between the father and the ton one who undertakes 30 
to be a witness and does not ward off the quarrel, for him the permit) 
is measured by three papas He moreover who intermeddles In their 
dispute and aggravates the quarrel for him — b> the use of the word 
ain even in such u dispute for the surety —a fine of eight panat 
should be administered ( 239 ) 


fiGlapfinl 

YfiJSavaHcya Verso ajp 

For witnesses in a dispute betweon a fathsr and son the penalty b 
throe j<apa\. For one who intermeddles, ths penalty b eight pot* u ( 39k 


1 Ch. VUL 3W 



1286 Mitakshara, Vira. & &ila .—Falsifying scales etc . 


t Y&jflavalkyaCh.XX 
Verse $40 


Yajnavalkya, Verse 240 

He who falsifies scales, royal mandates, measures, and also standard 
corns, and also he who uses these, shall (both) be forced to pay the highest 
amercement. 

5 Mitakshara — Tula, scales, i e the weighment rod Sasanam, a Boyal 

mandate , has been described 1 before Mana, a measure , such as a prastha , 2 a 
drona , and the like Nanakam, a standard coin, i e (money) stamped with 
(the royal) mark or the like, such as a dramma , 3 * * * * a mshka, or the like 

In the case of these, he who kutakrt, falsifies them, i e who makes 
•j^q them different from the general standard of the country, whether less 
01 more, or stamps ( money such as ) dramma and the like in an 
unusual mannei, or alloys it with copper or other ( base metal), and 
he also who uses them knowing them to be false, both of these shall 
each be fined in the highest amercement. 

15 Viramitrodaya 

Yajnavalkya, Verse 240 

Tuld, ' scale ' 1 e the weighing rod, kdsana\ 'the royal command', 
has been mentioned before , m&nam, ' measure such as prastha 8 etc , 
n&nakam , ' com marked with signets such as the niqhka, dramma etc 
20 Of these one who manufactures a counterfeit and fraudulently causes 
delusion in another, and one who even though knowing, enters 
mto transactions with these counterfeiters, such a one should be 
compelled to pay the highest amercement By the use of the first cha is 
included one who causes the counterfeit, and by the second cha , one who 
25 deals with a counterfeit ( 240 ) 


Sulapanl 

Yajnavalkya, Verse 240 

One who manufactures false scales and with these who knowingly 
makes sales and purchases , com suoh as vmaha etc (210) 


1 tem the Acharadhyaya Verses 318, 319, 320 page 580 Mr Oolobrooke 

gives “ Market rates— ( literally, Commands ), the king’s written precepts regula- 
ting market rates ” r 

2 Prastha, Drona — kinda of measures A. Prastha is a measure having thirty 

two pahs, while a Drona is either the same as an Adhala, or equal to [4 Adhalas 

or-^tli of a Khan or 32, or 64 shert 


v T,/ a7nT ^ a ((^ c b ro °ko reads hherma) — a drachma (c f the greek drachvi) 

, a S°lden coin of different values, but generally taken to be equal to 

*t\xarnas " ° T ^ Uvar f a °~ or also ^ weight of gold equal to 108 0 ^ |5Q. 



ryMkjjJjb XX J Mltfkfbarl V7nu & &U.— Kamwasr of coins. 1287 

The Author propounds a role regarding the examiner 1 oE coin* 

Yajfiavalkya, Verse 241 

He who deolrts good money bad, u alio be who declare* bad money 
good, flat examiner of cafes shall indeed be compelled to pay the highest 
amercemeoL 5 

Mftilqhiri t — That examiner oE coma, moreover who declares a 
(framma or other ooln good even when it 11 alloyed 2 with oopper or 
the l&e, or declare! a good coin to be falie, rich a one thall be fined 

In the higheit amercement 

Viramltrodaya 10 

Yfijnavalkya Verse X41 

That examiner of coini who declare! a faultlcas ( coin ) to be 
counterfeit, and a counterfeit coin to bo faultless ahall be made to pay 
the higheit amercement. By the use of the word cka fa Included ono who 
although knowing ft to bo counterfeit ny» ‘ I do not know { 241 ) 15 


f>Q!ap£i)l 

YfilBavalkya Verse a*! 

The examiner of oolna L*. one who testa the mark*. Tbs rest Is clear 


The Sage mention* a role regarding a physician 

Yajfiavalkya, Verse 242 20 

A pbyndu falsely posing himself u neb iball be fined m the first 
amercement fa flu case m lower annuls □ the middlemost, fa the case 
of men and fa the highest amercement, fa the case of royal persons. 

Page 1ST* 

Mjtflqhari — Bfafhak, a phystaan, moreover who mkfayfi, fakely %-e 
even when he u Ignorant of the actence of median e, yet for the par- 95 
poee of making ont a livelihood, poses himielf at a daly qualified 
phyuoan, and treat* medically lower animals, men or royal persons, 
inch a one shall be fined In the first, middlemost, and tbp higheit 
amercements respectively 

There alio, the a mo ont o£ the fine, whether It should be small 
or great, most be determined in the cases of lower animals Ac. by 
regard to the value ( of the particular beast ), or the rama ( of the 
man ), or the do ee relationship to royalty 


I Oolebrockc reads as 11 tbs ktrodaetory rom*rk of YljIUnaiTtirm referred 
to the coin ud uot to the person tasting tb«n, ' 

| i, « -wtlob ll OTorHillojr*d Jft, 
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Viramitrodaya 
Yajnavalkya, Verse 242 

Au apothecary falsely posing as one dealing with diseased animals 
1 , c animals such as the cow and the like, and giving them treatment, 
■5 the first amercement, and posing himself falsely with reference to men 
not connected with royalty, the middle amercement, ”and the apothecary 
c. the physician posing falsely with royal personages shall be made 
to pay the highest amercement (242 ). 

Sulapanl 

10 Yajnavalkya, Verse 242 

“Lower animals" silch as the cow etc and m regard to ordinary, such 
as man, the middle (amercement) (242) 

Yajnavalkya, Verse 243 

He, moreover, who restrains one who ought not to be restrained, or 
lo releases one who is restrained before the decision ( m his case ) is arrived 
at, such a one shall be fined in the highest amercement 

Mitakshara — He, moreover, who restrains without the king’s com* 
mand one who does not deserve to be restrained and who is innocent; 
as also he who leleases one who was restrained being summoned in 
20 connection with a trial at law, even befoie yet the trial was conclud' 
ed, shall be compelled to pay the highest amercement. 

Viramitrodaya 
Yajnavalkya, Verse 243 

One who restrains one who does not deserve to be restrained, and 
25 who being in authority discharges 1 e. does not restrain one who 
deserves to be restrained, as also one who being authorised lets off one 
who has been summoned for a judicial trial when the trial has not 
been decided, shall be compelled to pay as penalty the highest amerce- 
ment By the use of cha several times is included one who beats one 
30 who should not be beaten, as also one who releases one who has been 
imprisoned (243) 


tsulapani 

Yajnavalkya, Verse 243 

Having summoned one m whose case a decision has not bsen given, 
35 for the giving of a decision (243) . 
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Yajflavalkya Verse 244 
He who abrfrad* coe-oghih *fiare by a ( false ) meame or balance, 
met a one shall be compelled to pay a fme m hr# hundred paiias, ana 
( prspcrhoaaldy ) detennmed ( according ) u tbe lota a greater or lea*. 

Mitakfhara — That grocer moreover who, from paddy cotton or 5 
any other vendible commodity abitracte an eighth part by ( using ) a 
false measure, or a false balance, or by any other meant, inch a one 
■hall be fined two hundred panas- The imallne*i or greataets of 
tbe fine mutt be 1 * detennmed by regard to the greater or let* quality 
of tbe portion abstracted. 10 


Vlraraltrodsya 
Yfijaavalkya, Verse 344 

That grocer vrho In the case of vendible article* Uke the paddy 
cot ten etc, by a counterfeit measure or by a counterfeit balance 
deprives people of an eighth port, rich a one tbould bo made to pay 
the penalty of two hundred pai^a* In the case of more or less of the 
eighth part taken away, tbe penalty should be determined according to 
the lets or greater lot* caused By the word apt even Is included 
the deception In counting and the like ; by the use of the word cha i* 
included the greater or lea* portion of the part taken off ( 2+4 ), 


&)lapfgl 

Yfijiaraltcya, Vara# 244 

fj hyena t. e by measure such an a pradha sto. for an inereaa* or a 
decrease and of the same when an eighth has been increased or decreased 
■hall be compelled to pay a penalty a* may be determined after 
investigation ( 244 ). 

YaJriavaUsya Verse 245 

He who td literate* with article* of nfenor quality, siedieme* oil 
tall, perfume*, grain, opr and the Qke, which are kept for tale, *haB 
a deed be compelled to pay sixteen panas 

Mrtikfkara — Bha^hajam, amedtane, medicinal drug; nmkal^ oQ, 

such at clarified batter and the like article* of perfumery such aiiAn 3 
and the like Tbe term (Ldt, 'and the like,’ comprehend* arafcatida, 
pepper and the like. In the case of theee, tbe fine for mi rin g inferior 
mbitancea With them for the purpose of sale, i* turteen panas. 


lb 


20 


25 


30 
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1 Bo tint If the fraud be 1 m tian in tlghth portion tb* flue ihsll be lea 
than two handwd and greater If tb* frand crowd the eighth portion. 

- Known u i*w or teiU (Vf*I la Marathi ) — the root of th* (Vfm) VirnM 

(Tata — Ajtdrrjx>fom wtmrutha. 



Vira , Sfila. & Mitakshara — Adulteration 


rrdrfavafkya dh XX 
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Viramitrodaya 
Yajriavalkya, Verse 245 

Bhaishajyam, 1 medicament ’, 1 e medicinal articles , snehah, ‘ oily 
things ’, such as ghee etc , lavanam, 1 salt ’, such as the rock-salt, 
gandhah, 'perfume/ such as usira etc ,the corn and jagri are wellknown, 
the meaning of the word ddi (indicates) asaphoetida , manch, pepper etc. 
In these articles of sale one mixing an article of inferior quality for the 
purpose of sale shall be compelled to pay sixteen panas. By the use of 
the word tu, 1 however is excluded the penalty of two hundred or the 
like stated before ( 245 ) 


SQlapani 

Yajriavalkya, Verse 245 

One effecting a sale after mixing an article of inferior quality Bhallbe 
punished sixteen panas (245) 


Yajnavalkya, Verse 246 

When earth, hide, gem, yarn, iron, wood, bark, or cloth, which is not 
of good quality, is made (to appear as) of good quality, the fme is eight 
times the amount of the sale 

Mitakshara : — Moreover, when a superior quality does not exist 
in articles such as hide &c., it is regarded as being ajati, not of good 
quality) for giving such a thing the appearance of ( a substance of ) 
good quality , jabkarane, i e for the purposes of the sale, making it 
resemble a thing of a valuable kind, by the addition of (a diffeient) 
odour, colour or juice , as for instance, counterfeiting fragrant 
Amalala 1 by adding the odour of the MaUikd 2 flower to ( a piece of ) 
earth , or the tiger-skm by adding vivid colours to a cat-skin, or a 
ruby by tinging a sphatila bead with another hue ; or a silken 
thiead, by giving a glossy appearance to a cotton thread, or silver, 
by bringing on a bright colour by polishing black metal; or sandal 
wood by adding the odour of sandal to a piece of Bihca 3 wood , or 
passing the bark of lanleolaP for that of a clove; or counterfeiting a 
silken cloth by creating a glossy appearance on a cotton cloth, (m such 

1 Known in Marathi as 3M3I ( Avia ) Nyetanthes unduhla 

2 MaUtJta is a kind of jasmine Phyllanthus tmbltca 

3 Known as the Bela ( ) tree Aegis IfarmeloB or wood-apple 

4 ~ Kanlcola is the name of a plant bearing a berry, which also is known a* 
Itfnhola 



XX SQla. &MU 1 — Misappropriation of deport* \ £01 

cases ) tbe fine most be understood to be eight Told of the commodity 
(offered) for rale rt the earth, leather and the like, which 1* made to 
resemble (mother commodity 

Virarnltrodaya 

Yijflavalkyo Verse 346 5 

In the caic ot cotth etc. as articles for tale and not of the requlrep 
quality 1 c when It if not of the quality which will induce the higher 
price one by bringing on a bright colour etc. with a view to make It 
appear 0 the quality which will indue a higher price should be fined 
eight times the price of the best article of the kind t h 10 

tifitapaijl 

Yijfiavslkya Nart«346 

Of thus wbiebareofa lowsr talus ont who through cotetoasnoia 
ecnntsrfelts into one of good quality ahall W fined eight times tbs amount 
of the price reeeiTedj as for example mixing earth with tho fragrance of 15 
tbs mallthl flower and salltag It on frngrant Omataka and inch other acts 
may be Inferred. 

Yajfiavalkya, Vorscs 247-248 
He who pledges or sells a sealed casket or a valuable vessel which Is 
artificially prepared, shall be fined ihos. ( 247 ) 20 

Far (a thing the value of which is) the fraction of a jxina, fifty (ranoA 
and for a pana a hundred , for two panar two hundred j and when the 
value Is higher (the fine b) higher 
1’aoc IS9* 

Miik|har£ — Seal means a cover Tlat which has the cover of a 
seal b a staled caiket samudram. Parirartanatn, artifiaal prevarahon, i e 
transformation. lie who exhibits one caiket (i r one) containing 
pearls, and changes it by a ilerght of Icmdi for another casket filled 
up but containing SphafiktU (or glass stones \ at alio be who 
counterfeits a valuable commodity tuch as the tnmk and tbe like, 
and either sells it or deposits it as a pledge the determination of fine 
for tnch a one thonld bo understood as follows i If tlie actual price 
of tbe counterfeited musk or other article is tlie fradwn of a jxma 
page bhlnne, t e lets t e lfits value is less than a jx ina, the fine for a 
tale fn which the counterfeited article was sold hail bo fifty panas 
In the earn where liowever, the pnee is a /w/ui, the fine slmll be a 
hundred and In the case of an article of tlie value of two panas, two 35 
hundred > and in this manner tho amount of tlie fine should be in 
creaaed according as the price is ( determined to bo ) higher 


84 
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Vira , Ssula 


& Alitaksbara — Unlawful combines 


t Y&jftavalkya Cb 
Verses 847-849 


XX 


Viramitrodaya 1 

\ 

Yajnavalkaya, Verses 247-248 

Mudidtn, ( seal 1 e the cover, of that having been exhibited for 
sale etc , at the time of the sale with that a cover with a seal full of 
_ 5 pearls, one who changes it by a sleight of the hand etc. for a pot full of 
bright pebbles etc , etc. ( 247-48 ) 


Sulapani 

Yajnavalkya, Verse 248 

For one who misappropriates a valuable vessel or a sealed casket, or 
10 artificially prepares saffron etc and who sells it, the determination of the 
fine should be made How should it be made ? So the Author says when 
it is less by a pana the penalty shall be fifty panas, when it is a full jrxma 
(the penalty is) hundred panas For ,two panas, two hundred For a 
value exceeding this, the penalty should be made according to the excess. 


15 Yajnavalkya, Verse 249 

For (traders) combining to maintain a price to the prejudice of labour- 
ers and artisans, although knowing the rise or fall of the prices, the fine shall 
( be the highest amercement. 

Mitakshara • — Although knowing the increase or decrease m the 
20 market rates as regulated by the king, i£ traders combine, * e 30 m 
together, and out of greed foi profit, maintain another price, which is 
detrimental to the labourers, karunam, such as the washermen and others, 
or silpmam, the ai iisans such as painters or sculptors and the like, they 
shall be fined one thousand panas. 


( -■ ■ ■ l 

Jsulapani 

Yajnavalkya, Verse 249 

For grocers fixing a price for [the corns etc without the consent of 
the king and m a manner whioh would be oppressive, as also for the 
artisans and manufacturers for effecting an increase or decrease m the 
0 price declared by the king, the penalty should be one thousand paisas. 
Manufacturer, such as the weaver, S'tlpt, ‘artlsBn’, t,e sculptor (249) 
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J ertn fW- i/ 

Yajfla.va.lkya., Verse 250 

For traders combmmg to obitruri (the wde of ) a commodity by (de- 
mimEnt) 1 * wrong price, or (or letlmj ft, l be Fine laid down w (he highest 
aramemeot 

MtUlqfura i — Moreover, those traders wlto coralnning together, 5 
obstruct ( the tale of ) a rommodit) arrived from a foreign country 
by demanding It at a trr ny prre anirjheia, i e at a lower mine or 
tell it at a higher price, the highest amercement or fine for these has 
been bid down by Mura and othen 1 

Virnmllrodiya 10 

NaJHavalkya Nerses x<o ajo 

Of those who fix an Inconvenient price / c tho rate for corns etc. 
and of tho traders who bring about th_ depredation or increase of the 
price fixed by the king th- penalty for these hat been tinted by the 
tiges to be meaturedby n thousand fenas So also for thoso trader* 15 
obstructing the talc of a vuluablc commodity ly ( ictting op ) a ttnall 
price, and those who purchase by deceit etc. or those who sell n 
commodity of traall value for a high price the penalty laid down It the 
highest amercement ( 249 250) 

At’wlnt price then, must a commodity be told ? to the Author fay* 20 

Yajilavalkya, Verso 251 

The tale or porthuc thonld be (conducted) at that prxe which U fixed 
by the king the turpi as made therefrom u trader stood to be the legal profit 
of trader*. 

Mjtakjhirai— Rajani, by the h/i j when be is near sthSpyate yoighalj 25 
whatever pnee n determine! i. e is regulated by him by inch a rate the 
talo and purchate must be made ever} day That turplus which ha» 
been derived from it it nissraval), the turjJui male i t the tpeclal 
balance i e the rurplns over tho rate at regulated by tho king la the 
only legal profit of the tradcriand not the one made from rotes deter- 30 
mined by their own fancy A special rule, hat, moreover, been 
Indicated W Mann 3 in the matter of regulating price* 1 w Once In 
(every ) five night*, or at the closo of each fortnight or month, the 
14 long *hall tettle the price* In the practice of these (i-e the trader*) 1 


1 The monolog which multi therafrom U tint a fine la directed for tin 
oflcice of raldag or lowering the mukot rale filed by the king Tba upe 
d«Ur»< tint parohoo and tala eboold bo eondnetod according to tba prim 

r*g*l*ted by tba Sovereign ’ ( Oolebrooka ) 

J) Cb. VI1L 4Q5 t Some *dU!oo* of liana read si rft— , 
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Vira , Mlta. & Sula .— Periodical fixing of prices 


rY&jilavalkya Ch.XX 
I Verses P61-S5S 


Viramitrodaya 
Yajnavalkya, Verse 251 

Non\ with the avoidance of these penalties how can they have 
their subsistence ? So the Author proceeds “ by the king etc ” That 
5 price which has been fixed bv the tradesmen in the presence of the 
king with his sanction, with that price should the sale and purchase be 
made by the merchants every day Therefore the residue which would 
remain from the purchase and sale, 1 e the excess part, that alone, 
should be the source for the subsistence of the tradesmen dealing in 
10 profits Here Alanu' states a special rule • “ Once every five nights, 
“ or at the close of each fortnight or a month, the king should fix the 
“ prices in the presence of these, 1 e the traders " (251 ). 

Sulapani 

Yajnavalkya, Verses 250-251 

1 5 Whatever price is fixed by the king, with that alone should the Bale 
and purchase he effected Whatever 19 realised by the sale of the articles 
of merchandise m excess of the original amount has been declared as the 
small profit for the traders, 


Yajnavalkya, Verse 252 

20 On commodifies of one’s own country, a trader shall take five per 
hundred, and ten on those from foreign countries, when he buys and sells 
1 again immediately 

Mitakshara : — Moreover, he who pui chases a commodity obtained 
in his own countiy and sells it, such a one shall take a profit o£ five 
25 per cent i c five m one hundred panels On a commodity, however, 
obtained from a foreign couutry, he should take as his profit, ten 
panas on an original cost of one hundred panas, (on) a commodity, the 
sale of which is brought about immediately on the day of purchase 
But he agaiu, an ho sells at a subsequent time, for such a one, a 
30 greatei profit shall be allowed as a longer time elapses. And thus, 
the market puces of commodities of his own country should lie so 
legulated b) the king that there may be a piofit of five panas m a 
hundred panas on the regulated price 

SsQlapani 

0 Yajnavalkya, Verse 252 

For an article of merchandise m one’s own country the trader should 
recover five per cent as profit, while for an article imported from another 
country, ten per cent provided the sale and purchase occur immediately, 
in the case of delay, thore is no rule (252) 


1 Ch YIH 403. 
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Taoe HO* 

The Author mention* the principle for determinin'* the pno* of 
• foreign commodity 

YujnavalkyB., Vorsc 253 

Ad dtaj the racHniUl chirx« to the coil e! the commodity lei the pnee 
be filed which iheU be equitable both to the buyer »od ihe leUer 5 

M&alqhan — On a commodity imuuj! from another countrv 
after calcolitinp the darpe* winch are incurred for cun me it from 
and Inch to tlie foreign 1 connlrv a< also lb>* emtomi and other due*, 
and adding tliefe to the onpmal ctnt of tl* cotnmodttv the nrtce 
ahoold 1** determined by the hinp 1 which will l** cqmtaLle both to 10 
the buyer and the « Her to that a profit of l*ti per cent may be made 

N'lfamltrodaya 

Of what Und from what commodity It thit rctwlo 1 So tho 
Author tay« * In one a country etc 

\£{3aratkya \ eraea usa-ej ^ 

If after purcharinp In one « own country onlv it it told there, for 
a comnjodrtj of the rntue of hundred , anas fire t aiuts but for hiTinp 
purchared In another country and brought in on * own country If a 
commodity ft told there the trader thall late ten /f jioj at the profit If 
he sells the comraoditr not after a tonp Intcrnl after iti purchnie Dy £0 
reaion of Ut bcine In a dbtnnt country when there it lone debr for a 
talc, turnip added the expenre* for the Importation preservation etc. 
of ttr commodity and ibut addlnq to the oriqtnal co*t on a hundred of 
that by record to the difference due to the natire ami forclpn country, 
the klnp fhould Gx n price which thould bo fifteen per cent In cxcett ana £5 
which ahoold ben fit the I tier and the nurchat r Bv the uio of the 
word tha arc added the dtlrent aI«o by the use of the word tea only la 
excluded (the ponfblUty of) neplcct b\ the klnp In tho matter of *' 
fixlnp tlie price Here other jw»nntltca In regard to other subject matters 
arc not stated for fear of nddlnp to the bulk of ih-* book 50 

Thai ends th Chapter on s&baaaa. 

^GtapSpI 

\fiJ3avalkya \cr*eujj 

bor an article of msrchandbe which ha« U»n received from a raoon- 
fafnoun and distant country whaUrar ban b#*n Incurred a* rxpitidltura ate, 35 
tha price of that should be determined hr thousand folding the earn* 
Inaueh a manner that It may not ba detrimental to tha render or 
tb* purchaser <*51). 

1 la this Instance another or a forslgn country ilwold Dal U a«»«m*d by 
a dlfferenc* Ip language or tho IoLcttcdUmi of raoontaini or rlrm bat hr Ux 
ae Inal diitaoea by 3 *j*a eu. 

• Of. Ifann Cb. Y11L 401 where a gentral rule bai beep Wd dewrj 
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Mitakshara — Division of the subject, r D&^navalkya Ch. XXI 

I Y CtSo i yOj 


CHAPTER XXI 

Non-delivery after Sale 

Having finished a topic which incidentally arose, the Author now 
introduces the chapter on Non-delivery aftei Sale Its characteristics, 
5, moieover, have been stated by Narada 1 “When a commodity has 
“been sold for a puce and is not delivered to the purchaser, it is termed 
“Non-delivery of a sold chattel -a Title of Law ” There, after mentioning 
the two-fold division of vendible things according as they are movable 
or immovable, its six-fold charactei has been demonstrated by the same 
1XK Author 2 “In this woild vendible property is of two kinds, movable and 
“immovable ( 2 ) The rule legarding delivery and 3 non-delivery of 
“merchandise is declared six-fold by the learned mz (What is sold) 
“by tale, by weight, by measure, according to work, according to its 
“beauty, and according to its splendoui (3) ” f By tale 1 as the betel-nut 
or the like. ‘ By weight 1 such as gold, musk, saffron and the like 
'By measure ’ such as rice or the like * Accoiding to work 1 such 
as a horse, buffalo and the like as determined by the burden earned 
or the milk yielded by them ‘ According to its beauty 1 such as a 
*' piostvtute &c ‘ According to its splendour 1 i. c. according to their 
20 lustre such as an emeiald, a luby or the like. 

, The Author mentions a fine for one who having sold a merch- 
andise of ( any of ) these six kinds, does not deliver it 
Ya]navalkya, Verse 254 

He who, having received the pnee of a thing sold, does not, however, 
25 deliver it to the buyer, shall be compelled to deliver it together with interest, 
or with the foreign profit, to one who has come from a foreign country. 

Mitakshara : — That merchandise of which the price has been rece- 
ived by the seller is grhitamulyam one, the price of which was received , 
if the seller does not deliver such a thing on demand to a local pur- 
30 chaser, and if that merchandise bore a higher price at the time of the 
... sa L» hut is obtainable at a low price at another time, then the seller 
shall be compelled to pay to the buyer the article together with the 
excess in value of the commodity — whether movable or immovable- 
over the one to which it is reduced When there is no difference m 

1 Ch vm 1 2 Oh Yin 2-3 

3 Dana is delivery and Adana is non-delivery, Dr Jolly translates it Of 
fdt and receipt, and sy do 9 g Co^brooke HI. 3, 3. 
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I CTft tu 

the price of die commoditv and itJ original price Irat the commodity 
nrUioi the fame pr>ce at which it kji agreed to be fold at the 
time of tli* (contract of) file the feller ihall be compelled 
to mate oter to tlie Iwyer the mercliandire it elf together with 
the profit which a teller nu> have tmtle e g- two, three, or the Eke 5 
per htindred of alreadv di«vav»ed or otherwise according to the 
option of the » Her At ravi Narada 1 * If there lias Iven a fall io 
the market valoe of the article in qucition, the parchaier fhall 
u receive both the article in If together with the difference in value. 

" Thu law applet to t!x«e who are mlialntanti of the ntne place 10 
u but to those wl,o travel abrxuJ th profit anting from (trading 
‘m ) foreign countries tliall tv nud orer( at well ) " 

Wlwn !-owc\er on acvonnt f a nt in the j rice of the com* 
moditr there it a diminution in (the value of) the tluug llicn the feller 
must lx? comjollrd to deliver < \cr tlie thing itself togetlxr with lire 15 
charge* for enjoyment < f tlie thing itself *ucli q* m theeiieof cloth for 
weanng it and in the caw* of a lmu e for comforlaU) dwelling in it, 
and the like At »a)« Karadai M If a man sells |>ropert\ for a certain 
“price and does not hand it over to the j urebater he dull have to 
M pay itt produce if it it immovable or the protu* anting from it, 20 
‘if it is movable propert) " 

Pofcmon by the seller n declared a decreate as tlie thing lose* 
m value from tlie point of view of the Inmr The decreate (here 
comprehended ) ii not any dettruction of properl) inch at the demob 
itxm of a wall or the like nnce tint lias aim ly been mentioned in 5, 25 
u If the article ilionld have been injured or utrtroyed by Ere or 
“ c*med off the loss ihall I* ( charged ) to the idler alone aa he did 
* not deliver ( it ) after it had been told ( b) lum X" 

IN hen howe\er, inch a purdiater las come from a foreign 

countn for taking nwa) tlie merchandise llien 30 
Paoc 141 * the teller muit be compelled to deliver over the ■) 
tiling to the buyer to^tlier with inch profit It 
might have been made by one taking the merchandiie and telling 
H in a foreign country 

Thu rale however, regarding the delivery of a thing purebnied S5 
ihall he observed In tlie absence of a rtadislotv N\ ben, howerer. 
there li a mdtsion the role must be followed at hud down by FiUntr 
lnt M If ( anybody X after baying or idling anything tc." 


1 Ok VXIL5 5 Ckvnu 8 Mnd* Ck \ III 6 4 Ck VIII 
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Sulapanl. & AHlnkslinrn — On n if-'alo 


ri'difiarattynCh XXl 

j Yewt 1*4-256 


Sfilcpnnl 

Y'ljnavatkjn, Verse 251 

Ho who does not deliver -m article of merchandise of which the prico 
had beon received bv him, such a one shall bo compelled to par to the 
5 purchaser the price together w ith the interest, if tint is Tccoivcd from the 
country. If, however, it v a« received from another country then he shall 
bo compelled to pay together with the profit thereon Vishnu’ says "One 
" who having received the price of a tiling sold.doco not deliver 1 r does not 
" givo to the purchaser, such a one shall bp compelled topay to liim together 
10 "with interest, and he should ho punished by the King with hundred 

“ panas " 0251) 

Yajnavalkya, Verso 255 

A commodity, even if sold once may be sold again, if the first pnr* 
chaser do not take it , and if there is loss on account of the fault of the 
15 pm chaser, the same shall he his alone 

Mitakdiara — Moreover, when, hovvevei, the purchaser, repenting 
o£ Ins purchase, does not desire to take delivery of the commodity 
sold, then the commodity even when sold (once) may be sold to any 
othei. Also, when the pm chaser does not accept (delivery of) a 
20 thing when (it was) ofiercd by the seller, and if the commodity is 
destroyed by act of God or of the king, then the loss will lie of the 
pui chaser alone; since the loss happens through the fault of the 
purchaser m refusing to accept the commodity. 

Sulapanl 

25 YSjnavnlkya, Verse 255 

When an articlo lias beon sold and tho first purchaser does not accept, 
it should be sold (again) If there is any depreciation through the fault of 
tho purchaser then that is of tho purchaser himself (255) 

Yajnavalkya, Verse 256 

30 Should a commodity be injured by act of God or of the king, the loss 
shall be of the seller alone, if he did not deliver it on a demand 

Mitakshara — Moreover, when, howevei, the seller does not deliver 
a thing even upon request by the buyer, even when he has not rescinded 
(the sale), and it is myured by an act of God or of the king, then such 
35 loss is of the seller alone. Therefore, another unblemished commodity, 
similar to that winch has been damaged, must be delivered to the buyer* 



12 ' 
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^Gl*r«nl A MlLnK hara— 'Fntn r 1tumt 


V/ 


^GlipanJ 

N \tr»t avs 

U Ibrtucb lb# net of king cr Ood any 1 ]«rol b o-c*m In tb# artlcl# 
any d»pr»-c!atlon that folio* 1 of tb #cll*r only If li I o 4 ddiTrrod 
to tb# purfha^r »bo *Tit wblnj; for Ik It follow* tj*r*f r that If tb# 
poftba rr d«# not ocf«pt «bcn It l Iwlnc dtllvirH i*» n i # fault 1« of 
tb# pifcSMrr ( J r ) 
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Viramitrodaya — X^-detivery after reoept qf price . ; 


l -crss l 


«ya Ch. XXI 

254— ear 


Yrramitrodaya 

Now f wuen a commodity has been sold for a price arid is not 
" delivered to the purchaser, it is termed * Non-delivery after sale. 5 A 
“ title of lav, ” thus cnarccteriaed by Narada’ the Author treats -of 
o tue title of lav celled ‘ Nou-delivery after sale ’ 

Vsjna% alkya, Verses 254-37 

When from the purchaser the price has been received by the seller 
nimself, A ne does not del.ver the same to the purchaser, then he should 
, r be compelled to deliver tnecommoditvto him together with the increase. 

10 - " ^ 

The increase has been stated by Naradau "If a man sells property lor a 
" certain price and does not deliver it to tbe purchaser, he shall pay its 
" depreciation 11 it s immovable, or the profits if it is a movable 
"property,” Ksha^cm, 'depreciation’ 1 (as for) possession; pronts 
such as service etc 

15 By the use o' tne vord era, 'only 1 , ( hovever ) is uuderstood to be 
iu the aoseuce of a repentance by the purchaser On a repentance 
dv h’m, hovever the rule laid down by j«iann‘ should be followed ; 
‘ If anyDody m tms world after buying or selling anything repent 
'( o f the bargain ) he may give or take back that commodity within 
20 ' ten days.” Narad a’ : If there 1 = a fall in the market value itself of the 
"article, tne purchaser shall receive both the article itself and tbe 
"difference m value. This law applies to those who axe inhabitants 01 
‘ tne same place, but to those who travel abroad, the profits arising den 
(tracing n ) foreign countries shall be made over.” Vishnu 1 : ''He who 
25 "does not deliver to the purchaser a commodity the nrice of which has 
‘been receved by him, snail be compelled to deliver it with interest 
'Tno he shall be fined nundred panas by the king’ (25-) 

Wnen even after the commodity was sold, it was not taken over by 
the first purchaser on account cf his change of mind during the interval 
oO of inspection or after that time, while that commoditv is being sold, if 
there is a depredation in the value of the co mm odirv on account of a 
defect occurring in it by reason of the fault of the Purc has er not pro- 
perly inspecting it or by an act of God or of [tbe king, then that 
depreciation will be of the purchaser onlv. If when the purchaser 
35 demanded it and the seller did not deliver, then the loss is of the seller 
himself This is the meaning The word api is used in the sense 

i CL. YUL 1. 2 CL VJIL 4. 3. CL YUL 2*22. 

4 Ch YUL 5. 5 CLT. 1-2 p 126-27. 
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of op petition. Tbo nsc of the word nw, only , twice discriminates the 
purchaser and the seller by the use of the word fu the Author mtendj 
the canic for the depredation. 

Without exp ret ring disagreement If the first purchaser through 
conlution etc. does not take delivery if the commodity ii delivered la & 
the hands of another after the acceptance of the price or If the comrao 
dity having a fault hat been told at fauUleas thero tbe punishment 
ghall be doublo of the price of both the commodities by tbe use of the 
word cMa it added that to the purchaser also double that of the price 
should bo given That saye Nirada 1 “He who after having told to 10 
“one delivers it to another shall be compelled to pay double of that 
amount and also a fine of an eqaal amount ( 6 ). This law hat thus been 
declared with regard to & merchandise for which a price has been paid 
where the price has not been tendered there Is no rescission to be 
“Imputed to the seller except In the cate of a special agreement (1(f) 

By the ute of the word fa, ‘however it excluded (a transaction) where 
the price hot not been received but the sale has been only by a word 
of mouth (254-57). 


^QlapSni 

YfiJ3ava1kya, Vert* 157 20 

Whtn an article has b©an told to one, and it b again told to another 
u fanUleas, although faulty then double the amount of tht price shall bo 
tb* penalty (857). 


Readmon o£ a tale has (that) been described 5 the characteristics 
o£ a rescission of a purchase, have already been dimmed before. Now 25 
tbe Author mention! a rule which it common to both oE these 
Y&jflavalkya, Verse 258 

No rtsdnioa of a ale *1 commodities shall be made by a trader inlets 
he was 3 {fnoraat of the excessive or rt garnished rates (therefor) He wbo 
does ( resend) shall be liable to pay a fme of a sixth part 80 

MM l c|b a r i — Nindayalj Idu-yth, no r&as&on ( of a inaxkug) shall 
be made by a purchaser, wbo does not perceive any excess in the price 
charged, or the commodity upon a valuation of the same subsequent 
to the tune of the purchase but a t the rates prevailing at the time 

l Oh. VUL 6 10 

J It MWCB 1 Mr Oolebroob* r**dj tMj mao U YljfbTalkya dll&mnitiT 
Hi* reading would *pw*r to b* »lneo h» translate* u “ wk) well 

knowi tk profit «nd low fce Bm Colebrooks Dig I p 68 
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IniHrra of tlnnpr* *1irh «!n iM «nlTcr h\ enjrvment uni 
which love a fixe d \*1a th* fine ft*r one unking a r«**.*n*jon after 
tire Ume fir rev mi urn* *1 ill lw imj *-*d m am r l*n n >* with 
the rale lai l down \v M«R> Hat fitter (tl)'* laj ** di tnda)ib- 
*■ trav neither pte it n *- nr« it t< lx* pern (lilt Inth Ik- wlf 5 
* ulm it ( hack X ** w cll s * !*• «l»o pvci it ( hark ’nil U* fined 
•* bv tl t kmc nx han Irol f i i 

Thu* rod* tlr duj» r call 1 Nfto-drirrtry tale 


\ if«mllrod«j» 

Now of th^ re Ciffc on of purch r wjncti h t ett *tatcd before 10 
fcncmlly the Author mention* lU *p c-*d rul in point m rc ord to 
non-detlv'*rr o'lcr kale 

N afnairalkya \ «»»# * 5 * 

A reidtdon thould not be mul t y a trader when h, haJ pur 

dm-- d without k no wm th l precision of th Tala'* of tfv trnmoJ 15 

ftp Ha tin *o d wittoat Luowmr th a*'; reaatiou In the price ol 
the commodity a tctc*i*lon «Uiu d no br ov\ 1 Thai otvs who make* 
a retdnlon even without knowing make* him<elf amenable for penalty 
for a lUth of the price of the comma Irtv Ui the or of the word chi 

aho fi meant lliat a re c*«* on m vl*c m% upon a dt<covcry of the 20 

fall or me Noe I* there the Irtt having* dele included 

llfbaapaU V lat Inf bceu fold by on mtovjcticd or Inianc or 
at a Ycry low price or un ter the unpnl c ol fear 1 or ty one not hi* 
“own mailer dull l e relinquished by hitnfib** purchi*rr) ertthe teller) 
“ouy recover it bach 1 hr connection i* tlut th purdn* r sh-Ul give 25 
It up and the Kllcr abnU take it back* 

Thu* cndi in th comm-nur) on kujraralkya the Chapter on 
Nwi-drllwry after *ale 


dtitpSnl 

\ ijn»\alkya \er§r jjs 30 

V» benromhant* mat* pureba*** w llhuul a entalnln,: the appreciation 
or dtprf elation ofth# article* of **tf a n*cl*lon diould not l<c made 
Whan oni make* a mclnlon )>• (ball bn liable to pay a* ptnally on«-*iith 
part of the price of tba article* eold. harada (late* a special rule (*ee 
aboT# MltikiharAp 13CT L "-U1 (58) 35 


1 Cli V1U -3 - X\ III 

3 Tb« Iknarr* dllk* r «d *<q flj »MU Ih Jollv in LI ljlra.t« of 
IljWp*U bvi It api^*r< ll» n vllag wMeli I Ml r and »M*f r folia* *d 
aod U iccfptod In the tiiniUU*™ 4 Qi, LX t-3 
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Mitakshara — Buie as io profit and lass 


[ 


tdjilavalki/a Ch Xkll 
Verse i! 59 


CHAPTER XXII 

Trading by Partnership 

Now is being described the Title o£ Law called 1 Trading in 
Partnership ’ 

5 Yajnavalkya, Verse 259 

Among traders carrymg on a business m partnership with a view to 
gain, the profit and loss shall be according to the ( contribution of each to 
the) stock, or according as was determined by special agreement. 

Mitakshara — Samavayah, partnership, is an agreement 1 by which 
10 several persons agree to do any business together Under such an 
agreement, for such work as is done by each of the people, such as 
tradeis, actors, daDcers and like others, working with a view to gam, 
the share of profit oi loss, labhalabhau, i c of an meiease or decrease, 
will be determined by l egard to the contribution of each i e accor- 
15 ding to the quantity of stock for the use of the trade supplied by each 
Or, the shaies (in the piofit and loss) shall be determined as fixed upon 
by any agreement or compact ( between the parties ), such as, having 
regard to the chief qualities and capacity m each, such a one should be 
entitled to two shares, such another one share, and the like 

20 Viramitrodaya 

'1 he Author now begins the title of law known as "Trading by 
Partnership” 

Yajnavalkya, Verse 259 

Of the traders combining together for profit and engaging m a tran- 
25 saction, the profit or loss shall be (.determined) according to (the contri- 
bution of) the original amount of money Or if the profit and loss have 
been the subject of a special agreement, then these shall be according to 
such arrangement m that manner m the case of traders, actors etc (259) 

Sulapani 

30 Yajnavalkya, Verse 259 

Of tradesmen engaging m trade by a combination with a view to 
profit, the profit or loss should be understood to be according to the share 
of the capital of eaoh , or the same should be determined as may have been 
previously agreed to (259) 


1 An agreement time ‘ We will all do this business together ’ 
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Y&jfiavalkya,, Verso 260 

Whatever a forbidden or no* sanctioned, at alio whil has been injured 
Ihnwjh Mghgence, toch property he skill mike good bsl be thill be 
tatided lo a ten lb part of the property preterred from misfortune 

Mi»k|bari — Again among those trading as partnen if on 5 
account of the action of some one ogainit a prohibition that a certain 
commodity is not to be dealt with in a particular manner any 
property nafatam, w injured, similarly by doing something anidi^am, 
itiX sanctioned, 1* not allowed as also if any thing is injured pramadft 
through negligence 1 e on account of want of competence such a one iq 
shall make good that commodity to the traders. 

He, moreover from among them wlio preserves any merchon 
disc from any misfortune proceeding from either the king or the like, 
such a one obtains a tenth portion of the merchandise thus protected 

Vlraraltrodnyn 15 

Among the company when the capital is lost or preserved by one, 
the Author states a rule 

Yi] 5 avalkya Verse 260 

Of traders trading in partnership together when from the mer 
ehaodisc any commodity has been the subject of a special direct ft) 
ion that it should not b- dealt with in a particular manner or My 
commodity should not bo dealt with in this manner thus it has been 
prohibited or It should be dealt with in this manner when it has thus 
been specially directed when the commodity has been lost by one 
through ignorance such a one should give that commodity Ho more- 25 
over who being Bummoded by a multitude preserves itnlone from attacks 
by robbers or the like shall get the tenth part of the commodity This 
is the moauiug By the first use of the word cha it is intended that If 
the commodity is destroyed through the mistake of all, then the lots is 
to be determined proportionately to the amount of their contribution jq 
by the second use of the word cka It is added that upon the ocath of 
one who preserves the property his son gets the tenth part vide the 
tort of Nfirada 1 * Should one of the portnera die the heirs to hli 
‘ property shall get his ahorc (.260). 


SQlap&nl 

Yfljaavaikys Verse 260 

Ont engaging In what Is prohibited and not permitted and whatever 
money has b*en lost through carslsasnods such a one should reooup ths 
loan. ] orom property saved from a mlsf orton*, snob u ths attaok of robbers 
or ths lit* or from ths robbers bo may take a tenth part ( *60 ). 


1 Oh.UI * 
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Yajnavalkya, Verse 261 

The king shall take as a tax a twentieth share of the price fixed ( by 
him ) A Commodity which has been specially reserved as also that 
which is worthy of a king shall, if sold, belong to the king. 

5 Mitakshara — Foi fixing the puce of a commodity e g such an 

aiticle of merchandise shall have such a puce i e by reason of the 
same being determined upon by the king, he ( i e the king ) shall 
receive a twentieth pait of the price as a tax That, moreovei, which 
vyasiddham, had been specially ? esei ved, i e prohibited by the king from 

10 being sold anywhere else, also that which is woi thy of the king, such 
as jewels, rubies and the like, even when foi bidden, if the same be 
sold out of greed for profit without informing the king, tadrajagami, the 
same shall belong to the ling, ? e all that meichandise the king shall 
appropriate without ( regaid to ) the payment of the price 

15 Viramitrodaya 

On the occasion of the treatment of the right to a share, the Author 
mentions the king's right to a share 

Yajnavalkya, Verse 261 

By reason of his fixing the price the king shall take a twentieth 

20 part, the meaning is that the king shall take from the price Some, 
however, hold that the king should not take a share, but the commodity 
itself or its price m eutirety should be taken by the king Vydsiddharn, 

‘ specially reserved 1 e 1 this must not be sold here a commodity 
which has been thus prohibited by the king but has been also there. 

25 Rajayogyam cha, 1 also that which is worthy of a king ', such as a 
rouge elephant or the like, although not prohibited have been sold 
elsewhere without the permission of the king, tad idjagdmi, 'that goes 
to the king’, may be appropriated by the king 1 . c even without his 
paying the price (261 ) 

30 taulapani 

, Yajnavalkva, Verse 261 

/ On account of the determination of the price, the king may take a 
twentieth part of the price as his tax Such article, moreover, as may 
have been prohibited by the king as for sale (m the market) on account of 

‘35 its extraordinary character, as also such as is fit for the king as C g a 
white ohowry, such article even though sold, is of the king ( 261 ) 



Yyu d(l r i Ch XMtJ Mil* V5r* & hQIa . — hmnmrf Fxn^duU l 1*07 

Yaj/iavalkya Verso 262 

He wbo falsely declares the quantity wbo avoids alotlmf office. sbill be 
cotnptDed to pey tijhl lime*, •* alio be who purchases or *«Di frioddenUy 
I Aor m* 

MiJikjbin — That iru ler again who conceals tlie ( real ) qoantltv 
of a commoditr with tb of ject of de frau hog llr customs ( officers ) 5 

or i holts awav from the tilling offices as also h win either par* 
cbaiet or sells an article whtrh is the subject of a dirpote (as to ) 
‘whether it l*lnng* to this or it is of tlat nun all Ur»e shall l>e fined 
eight times the nmount of tlie value of the cnmmodilv 

Vlrarnltredsya 10 

The Author mentions the pcnsliv for one who does no* pay to the 
king and it adverse 

V ijriavalkya Verse *»J 

One who with a view to evade the pavment of the tat declares 
falsely the measure In quantrtv of the merchandise such os cloth pearls ^ 
etc.* or avoiding the etdse officer saying this tus been deposited by me J 
here* U Is neither sold nor purchased* and thus causing deception a 
trader whothus effects a sale or purdiase shall he compelled topay eight 
Umes the price of the commodity a* penah\ U> the use of the word 
cka twice, the Author Indicates severally as the cause for the Infliction of 
n fine upon those who dcceilfullv carry on sales or purchase Indicated 
by the word ending In the prescut partldplc termination ('’6'’) 


‘fQtapSnt 

Yfijrlavalkya Verso 362 

He who through covftouineM declares ftlttly at tho stein office tbs 
quantity cf an article for a sale and on* who without paying ths toll " 
sneak* off from ths excise office he also who with a view to defraud the 
king at the Urns of ths ralo ultimately fraudulently makes purchases or 
salt* such a one shoold be compelled to pay aspenalty an eightfold of ths 
money dsfraudsi When moreover without even going to tbs toll office 
he goes ebewhere by another road then tbs entire property should be ^0 
confiscated As says Vlphnn’ M One who evades the toll office shall 
" Incur ths forfeiture of the entirety **( 282 ) 


1 Ch. III 1ft 

80 
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Mltakshara — Unauthomwl ach 


Y&jflavalkya Ch XVll 
Vene SGS 


Yajnavalkya, Verse 263 

A marine officer levying a land cess, shall be compelled fo pay ten 
'panas The same shall be ( the fine ) for not inviting the Brahmanas and 

Pi dtivekyas 

5 Mltakshara * — And again, customs dues are two-fold, viz one levied 

on land, and anotkei levied on w atei Of these, the tax levied on land has 
been mentioned in the text 1 * “ The king shall take as a tax the twentieth 
“shaie of the puce fixed ” The tax levied on watei, however, has been 
mentioned in the text of Manu* “At a feriy, a conveyance shall be 
10 “ made to pa) one pana, a man half a puna, an animal and 

“also a woman a quaitei, and an unloaded man one-half of a 
“ quartei ( 404 ) Conveyances fully laden with vessels shall be made 
“ to pay toll at a feny accoidiug to the substance 3 , empty vessels, as 
“ also men without a luggage (shall pay) a trifle (405 ) But a 
15 “ woman who has been piegnant for two months or more, an ascetic, 

“ a monk, as also a Bnlhmana, 4 students of the Vedas, shall not be 
“ made to pay toll at a ferry ( 407 ) ” 

Here is another special iule 5 applicable even to both kinds of tolls 
“A toll is never levied on a sum less than a Idrdidpana, it is nevei levi- 

20 “able on a livelihood gained by ai t, noi on an infant, noi on a messenger, 

“nor on what Ins been received as alms, nor ou the remains of stolen 
“property, noi on a S'lotnya, noi on a hermit, noi on a sacnfice 

That, by which a thing is floated is a feiry eg a boat and the 
like One who is commissioned to recovei the toll levied on these is 
25 Tankah a Marine Office i Such a one, when he recovers a toll levied on 
land shall be fined ten panas Veka, Vesma and Praia esa aie indicat- 
ive of one’s own house and the ( neighbours in its ) front oi rear 
People living m these parts are P> dtivesyas or people living in the 
neighbourhood Brdhmanas and Pi cliivekyas (joined together) make up 
30 ( the compound expression ) ‘ Bnlhmana s and Prfitivesyas ’ The non- 
invitation of these on exequial occasions or the like, when they are 
accomplished by the study of the Vedas and by tbeir ( pure ) 
lives, and vhen he has competence ( to invite them ) — this itself must 
be understood to be punishable with ten panas 


1 Yajfiavalkya II 261 p 1306 above 2 Oh ~VTTT 404, 405 and 407 

3 t e according to the qaantity of the goods as well as their value 

4 — 5)$^h7o7i i — 

5 See V asishtho Ch XIX 37 Balnmbhatta assigns it to Mann 


loG9 
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V7ra * <*il — r^K-ilty fir th miw irtf<r f vr 


Viraraltrodsya 

LfVc n trader not payin'* tbc lav a penalty is payable by the 
officer of the Ung alto when be recover* u Ut whtch is not proper 
Intending to lay down this rule the Author states a penalty also fo r 
transgression* of alike character $ 

^Jnsvslkya \erse aOj 

Tixnkck ‘A naval officer ix one appointed for the water tar a 
twentieth port of the price 6xed as stated before when he 
recovers a tax on land toch a one itnll be compelled to ps> the penalty 
of ten r anas 1 0 

Praltusa is a boats in the clo* vicinity of on* sownboate onewho 
doci not invite Bnffitmnn residing there even wbcu there is occasion 
for an luntaUon* to others slull he compelled to pay also a penalty of 
ten pinna By tbc use of the word A i 1 * 3 hit added »f be aocepts hi* 
invitation." Mtna itatcsthc water Ut At a ferry n Conveyance shall 1 j 
* he nude to pay one fan i a man half* , jw an animal and a woman 
a anirtcr ana half of a quarter an union! J nun Convey *uc<ra fully 
laden vrith resaHs shall be made to pay a toll *t a ferry according to the 
subitance Empty vertels at alto men without n luggage a trifle. 

'A man is a man carrying a load 

Here there la a specul rule even with regard to the two 
Lind* of toll* \ toll is ucter levied for a sum leas than a 
hdr<L) r apa It ia never levmble on a llvhbood gained by art nor on 
an infant, nor on a mertenger nor on what his been received os alma 
nor ou the remains of atolcn property, nor ou a $ryfrf>«j nor on n 
hermit, nor on a sacrifice ( 26a ), 


S btipinl 

YsjrUvsIkya \srsei6j 

Out authorised as a toll olllcsr for the water eev< recovering on land ^0 
the loll which I* to bo reeorersd on wattr should l>« compelled to pay t*o 
ptpu and oqs not Inviting neighbouring Brfkhaunas on an occasion of 
feast iboald similarly bo fined tsn jntrn ( 63). 


1 Bee wm “Cl p 13(30 above 

** jufidrsimf sfrtncH and app-art io Its good A rradlne wQmmwflsi 
l U the reading irsth* ilenmrr rdllos TW* 1 111 ramltak U ll^n-sjjng 

or lb*t ajivara to In tiw iUWrslco] Inb n fMltrmmllr Tbi» li isprt- Ud by tl*> 
*<*it Imki la whMi thn striker »»y sfvf^irrTO fflT^ This vlr» of Mllramljr* 
»MMfi to Ui In dim- toptxml lion to ilw tvid f Y JiHralkya which npxfim 
1 r rnd Inviting While tin reading If corf ret, wcrakl give lb ronvrrw alter 
nallvevlr Intltlng when lUcrv li n© oo.nl m for it Tklt If llw nmUngl* canrcl 
li not projvT 

3 Tbir# li no ria In lb« orlglnsl. I 


Ch. V 11L iO*-7 




0 Mitaksbara — Succession to a Tradei r’Y&piavalkya Ch XXII 

u I Verse S6{ 

The Author mentions a rule legardmg the pioperty of a trader 
dying abroad 

Yajnavalkya, Verse 264 

If 1 one goes abroad and dies (there ), his wealth shall be taken by his 
ddyddas, bdndhavas of his jndtis, or who may have come, and failing these, 
by the king. 

Mitakshara — When one of those who trade m partnership goes 
abtoad and dies, then his shaie, his dayadah i e< his sons and other 
lineal descendants, bandhavah ? e (relations ) ex parte materna, such as the 
maternal uncle and others; his jnatayah i e his Sapinda relations other 
than his lineal descendants, or who may have come , agatah i e such of the 
membeisof the joint tLading paitnership as may have returned from 
the country abroad , ( these ) shall take Failing these, tair vina, i e in 
the absence of these nz the dayddas and others, the king shall take. 

By the use of the word wd, ‘or’, the Author indicates the uncei tain 2 
nature of the right of the ddyddas and others to succeed The rule as to 
the ordei of succession, however, must be understood here to be the 
same as that propounded in the text 3 “ The wife, the daughter &c 

Among mei chants also, he who is competent to offer the funeral 
oblation and pay the debts and do similar acts shall take If there is 
no distinction as to the capacity (for doing the above), all the merchants 
trading together in union shall take aftei dividing In the absence of 
these also, after waiting for the appeal ance of the ddyddas and others 
for ten years, and on then non-appearance, the king may take it himself 

All this has been made cleai by Narada 5 “ Should one of the 
“ partners die, his ddyddas shall get his shaie ( 7 ) In the absence of 
“ the ddyddas , any one (, of the paitnei s ), if all are equally competent. 
“ On failure of these, he shall keep it well guarded for ten yeais (17). 
“ When such pioperty without an ownei, and unclaimed by a ddydda 
“ has been preserved for ten years, the king may then take it over to 
11 himself Thus, the law will not be violated ” 

1 The whole of this passage has been translated and referred to by Messrs 
Wost and Bahler in their Hindu Law at a p 135 sqq and m Sahrabhax vs 
Matjanlal 26 Bom 206 ( F B ) at pp 218-219 

2. Vai taljnla — optional Contingent 

3 Yajnavalkya II 135 & 136 See p 1065 above 

4 Tho subject of (hat test is the negation fflftho pupil/Oo-studeht Brahman# 

and the affirmation of tho right of the trader 5 ‘ Ch III 7, 17-18 
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r<rKi t*i tit | 


Vjraraltrodiya 

If among men trading by partnerabip one dies then b) whom 
ihoald hit *hnrc be taken ? the Author »ay« 

Yijaavalkya V«r*e *64 

While one trading ai a partner dlef hi* flare lii* ions and tbe 5 
rcit hi* mother * fitter * ion* and the like of hi* inpinda* who luxe 
gone there thall take the property according to the rfghL Uy the word 
trJ or , the alternative choice a* well ti ih rclitive priority arc 
Included. Othtrwiie tbe whole goef to the king ( ‘ , t>* ) 


vtjlapinl 10 

YaJrUvalkya Verae 364 

Among per*on* trading by partnfr»blp,lf one die* In another country 
hi* property hit *ona eta. in Ihelr ab*#nee uncle* eta in their abjence 
kindred, and In their abaenc*— except in th* cue of the property of a 
Brihmam — the king, ahall Uka ( 64 X 1£ 


Yujilavalkya Verso 265 ( 1 ) 

A nun of crooked wavi lei the oiler partner* expel without profit 
one rouble ( brouelf ) may have ft done by another 

pAOr 144* 

MiUkfhant— -Moreoxer ffynai) a man of crooked icoyr, ue a client, 
inch a one, tbe o lifer partner*, niryalalabbara tyajeydf, /fum'd dqnrc 20 
of all i*ojd and er/W, t-e deprive He moreover among partner* 
carrying on a joint trading bnunei* who aialdalf, i< unaUc to anpervuc 
tbe Tcttdi of me rd and lie and do other like act*, inch a otic karayet, 
may eatw hi* own dot) inch at that or conveying the good* of 
trade or tapcrnia the accoont* of the receipt* and debit* relating 25 
thereto and tike other act* to yen a, ty another 


Th* Author extend* tlio law (relating to furtneohip ) among 
trader* a* itated before to pne*t* ofTtctating at u ucnficc ami the like 
otlwr* 

Yajflavalkya, Verso 265 (2) 3U 

By lb k bat (al»o) been titled ihe law regardmi ollklatiaf prieilt al 
iicrificeJ, bnihaadsen, and artiunr. 
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Mitakshara — Rule as to Pneslsetc, r’Y&tfiavalk.ya Ch. XXII 

I Verses £65 (-2) 


Mitakshara i — Anena, by this, i c. by the statement of the rule 1 

legal ding tradeis viz. “ the profit and loss shall be 

Special rule regard- “ according to the stock &c ”, rtwijam, uqanhin] 
xng tho distribution , ° ■' •' 

of the property of officiating priests cd saenjkcs such as the Uotar and 
5 saenbeial pnosts otheis, the husbandmen, as also the actors, danceiB 

and otheis maintaining themselves on aits, vidhih, 
the Jaw , i e the lule of conduct akhyatah, has been stated 

Even theie, a special rule has been stated by Mann 2 regarding the 
distribution of the property of puests “Among all (the priests) officiat- 
10 “ing at 3 a sacrifice, those (first foui who aie) entitled to a half 
“( Ai dhinah ) are the first ( to receive ), the next (foui ), one half of 
“that, the set entitled to a thud share, one-thud, and those entitled 
“ to a fourth, a quarteL ” The meaning of this passage is this • under 
the text “ in a Jyotishtoma 4 sacrifice, they shall endow it ivith a 
15 ‘‘hundred ”, a bundled cows have been enjoined as an endowment for 

1 Yajfiavnlkya II 250 see p 1304 abovo 

2 Oli VIII 210 

3 The principal priests officiating at a sacrifice who are called JUvulcs are 
sixteen in number distributed under four classes each class having fonremombers 

( 1 ) The first class includes those who arc ontitlod to a half of the entire 
Dalxfona, and are known aE the Ardhmah 

( 2 ) The mombors of tho second class are entitled to a half of the first, and 
hence are known as Tadai dhinah 

( 3 ) The third class are entitled to a third of the first class, and nro called 
Trtiymah 

( 4 ) The fourth class_are entitled to a Quarter of the first class, and aro 
known as Padinah 

Although one hundred cows are considered as a propor Dahshma for 
a sacrifice, still to make tho whole distribution commensurate, 96 is the number 
chosen ( seo Amara I 3 16 ) so that the first class take 48 cows, the socond class 
24, tho third 16, and the fourth, 12, thus making up the total of 100 cows This 
is one way of distribution and has been expounded m the text of tho Mitakshara 
Another way of distribution is suggested by some e g by Narada, according to 
which the whole is divided into 25 shares and tho several classos shall rocoive 12, 
0, 4 and 3 shares eoch respectively, a modo which, it will bo seen, only deflects m 
the method of working out the figures, but fields tho same rosult 

4 Jyotishtoma is a Soma sacnfico and is considered as tho typo of a whole 
class of sacrificial ceremonies At this Bacnfico sixteen officiating priests are 
required by law, and these arc grouped into four classes, oach class having again 
four priests lh it as described in the note aboVe, and in the text of the Mitakfhari , 
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the sacrifice si indicative of re*pect to the rticik* or priests officiating 
at the sacrifice The rtm/lt, moreover are sixteen in number n 
the Heltl and other*. There, m answer to the question, wliat person 
ta entitled to what ihare ? the rale in the present text a laid dorm 
Of all the sixteen priests officiating at a ncrifico those who are the chief 
the Uo(Q AdJwaryuh, Brafimd and Odgfab, tbeie are entitled to a 
half of the hundred oow* u c- equal to forty eight cows, to make the 
division complete into entire numbers 2 Those next in order i e the 
Mmtrtkxinnvth PrattpnutMll , BrOhman/khehiims, and Prasiold are 
entitled to a half of that t e. half of the principal share u e twenty four 
(cows). Those, moreover who are entitled to a third n the Acbchh ItAl 
Ne^h{i\ ^jpvdhm and Pranfiaril these being entitled to a third t . e a 
third oE the principal share, shall take a third t- r. sixteen cows. Those 
indeed, who are entitled to a qnarter rt~ the Grdvatiiid, bnnctft Pol\ 
and Suhrahnumyah these shall take what amounts to a foarth part of 
the pnnapal share u e. twelve cows. 

Indeed bow can tins rule as to shares prevail ? There is here neither 
A* objection tt 03 “P* 01 ( to e ^ ect ) nor ft combination of 

capita], nor any express text, under which there 
may bo a rule as to the shares. And under the Baxim 1 of law rt.. “In 
“the abseuce of a special rule the shares shall be equal it is proper that 
all shall be entitled to equal shares or proportionately to their labour 
Here the answer is In the Dptlda&Via 1 sacrifice which is only a 
The Answer variant of the principal sacrifice called Jyotiifyoma, 

it is not proper to suppose that (the recognition of) 
the Ardhnas, Trdytnas and PMmas is a mere repetition of something 


10 


15 


20 


35 


1 trt WHJVSWI,. Jatmlni X. HL 63 Thirteenth Adhlkarapa. Be© note above. 
The relatfrv proportion of the sham of the several cleseea mentioned In the Uit 
•will not be maintained If 100 be taken as the total number in relation to which tl» 
half tc Is to be detereaniaed. Horever aotoidtng to the Iniooo Aumra (I. 8 18) 
the word m~AAa ‘half’ when In the masculine gender Is need gmerally to Indicate 'a 
portion and not a precise half Urns 48 Is eboeen as ti» figure for the first oksa 
and then the nnmbers 14, 16 and 11 respectively are deduced by the method 
deecribed above 

1 — is an oSabort of the principal sacrifice called Jyo ftfkpeeu, 

which Is called the Prafpri, t the basic sac rlfiee as oppoeed to a Ftifh, which 
means a variant of the base, with slight variations as to 
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alieady established, if in the principal sacrifice, the Maifrtivanma 
and the other priests wet e not entitled to a half, a third, and the 
fourth shaies respectively Theiefore the lule as to ( particular ) 
shares as mentioned before (necessarily) follows from the very foice of 
5 the 1 expressions Aidhs &c used m the Yeda Thus there is no fault 
Thus ends the Chapter m the Law of Partnership 

Viramltrodaya 

Who indeed will not get is share ? So the Author says 
Yajnavalkya, Verse 265 (1) 

10 Jihmah, ‘ crooked’, 1 e. one who by his tricks is instrumental in the 
non-accomplisliment of the business of the partnership such a one they 
(? c the partners) should expel 2 e. drive out, without (giving any) profit 
The meaning is that if he is unable alone (to do it) then he should have 
his part performed by another , but should not practise deceit [265 (1)] 

1 Samalhya — ‘name, expression,’ one of the six means of proof of the 
Vimyoga vidki, the other five being Sruti LtVga , Valya, Pr alar ana and Sthana (See 
General Note on the Hindn Law Texts p IV) 

The meaning is this The objector maintains in the statement of this 
objection, that the persons to whom the terms vis Ardfnnas, Trtxymas &c are 
applied, are not necessarily entitled to a half, a third, or a fourth respectively, m 
every other sacrifice also, simply because of the fact thnt they get those shares in 
the pnncipal sacrifice of Jyotinhtoma This would be justifiable if it were a mere 
repetition of what had already been established But no such rule has been 
established aftor a proper demonstration, and therefore there is no room for its 
adoption as a mere repetition ( Anuteada ) The answer, however, is that it is not as 
a repetition ( Anurudda ) of anything estabhshed ( Siddha ) that this rule as to shares 
is boing propounded, but that the very force of the expressions r»s Ardhinas, &o 
used in the Veda carries with it the meaning that the several priests thus indicated 
arc entitled to a half, a third, and a fourth share respectively. 

N B An Anuioada (st ^ i?) is an explanatory repetition of, or reference to, 
what is already mentioned 

It is also called g'lj’ftrthe subject of the assertion as opposed to the factor 
the quality asserted of the .subject 1 e the predicate, and is to be proved or estabhshed 
The is already known or assumed as estabhshed, while the is that to 
establish the connection of which with the 3%^ is the object of the proposition. 
Thus ‘Devadatta is wise,’ Here Devadatta is the or the subject and being 
already known or assumed ns established is from another point of view also an 
sppi?, but ‘wisdom’ is that which is to be estabhshed with reference to Devadatta 
and is therefore the (qkv This may be further developed to clarify the above 
thus ‘the wise Devadatta is good ’ Here Devadatta and his wisdom are known, 
and his goodness id to be estabhshed. 
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Vtramltrodaya 

The rule as to profit and lo»s staled before' as the law imoni; the 
tradesmen th Anther extendi in the case of iaaifio.nl pnests and 
other* 

\ ■) aratkya \er*e 3*5(3) 5 

Aruna by this t r bvth statement of the rule ns stated brforc 
the law has been tated for th sacrificial priest such as the II<4 J eta, 
for husbandmen 1 < the* who carry on agriculture for artuani / c 
thore who euqigc In works of ait dancm etc 

hegarding th dirin'on ol property nmon; th naifcial pile ti 10 
Minn itatcs a special rule Amon all ( lb* priests officiating at 
a sacrifice ) tboic entitled to a half me the lint (to receive ) th uext 
(four) on half of that tbc let entitled to a third *haie one third and 
"those entitled to a fourth a quarter 

It is stated in the \cdlc text that m a/i Uthtorr 1 ncnfice they 15 
shall endow it with n hundred b\ th'» a hundred cow* has been 
enjoined. 1 here amom* th sixteen vaihcial prics*i tho e who ore 
the Grit foer n th Ifo,J Adhrana /train 1 and (SJfJ d arc entitled In 
the capacity of their Grit ncht to a iharc 10 a half b\ leas 1 t for thcie 
four fortychjht cows for the next (oar 1 l/u rrJt mno / rattfr *• 20 

/AJ/J /?* JArjjs JrArA/ anil ond J rail \{J will have half o( it 1 t will bo 
entitled to twenty-four a* their ibare the third n riAAJih-JAJ \n*A/J 
A^ntehra and Pratihcrtd these four arc sharers for a third is lb* third 
part of forty*elght thui for th m sixteen cow* Th fourth moreover 
n.. GrJraitud Unnrti /o.Jand Subrahrrut\jJi they arc the ibarcri of 25 
tbc fourth of the first part thus to th^m twelve cow* arc to be given 
Moreover In whichever performance winterer quantity has been stnted 
a* the doA*Aipd for that occasion which he should take these or all thc*o 
ah of them ihould tale to„eth r Under the text He give* two golden 
"light* to the Adhtaryu inch dakfhtn U as for example for the sacred 30 
bath etc. as have been stated in particular connections ihould be 
taken by him onl> and hero there is no division. Till* I* the m Anlng 
iUikba and Llkhita Now after the Rltnk hat been Installed, 
after him another should bo Installed) the dak kind »hall be for him 
only who lias been Installed before One who is installed after may ^ 
get a trifle If lie *t*y* on for the period. He should bide tho time 
* waiting for the occasion He should not saalGco for another Ho 


I V mo 550 H~a pap! abort 

87 


Ch MU II 
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t r&jfiavalkya Ch XXII 
Verse £05 (2) 


“ should finish the sacrifice , having gone away, if one returns, he may 
“ get a trifle , if, however, the chief priest goes out, that pne9t should 
“ be fined a hundred coins.” Manu 1 “ After the dakohtnds have been 
“ paid, if he abandons his work he shall obtain his full share and have it 
5 “ performed by another” i c by the son or the like. Brhaspatl 2 “ What- 

“ ever has been contributed jointly together, that should be demanded in 
“ the same manner Here if some one does not make a demand such a 
“ one loses the profit ” Similarly 3 “ When by the deficiency of one 
“ partner as to cattle or seeds a loss happens in (the produce of) the field, 
10 " it must be made good by him.” The meaning is, that on account of 

“ whose contribution there is loss to the field by him should it be paid 
“ 4 Also when goldsmiths or other artists operate jointly, upon ( a work 
“ of ) art, they shall share the profits m due proportion corresponding 
“to the nature of their work." Profits t c wages. Katyayana 5 "If 
15 “ artisans viz apprentices, more advanced students, and teachers ( are 

" employed together in one undertaking ) they shall receive one after 
“ another in order one, two, three, and four shares ” Brhaspati 6 “ The 
11 same rule has been declared for dancers by those conversant m law 
“ The expert m Idla (beating time - ) gets a half more, while the singers 
20 “ take equal shares.” Half more i e together with the half 


Sulapani 

Yajnavalkya, Verse 265 

One who is crooked 1 e deceitful, the partners should expel by cutting 1 
off his share One who is unable to look after a vessel etc should hava 
25 the work done by another 

The law relating to the saorificial priests, husbandmen, and artisans 
is the same as stated ( here ) for tradesmen ( 265 ) 


1 Oh VIII 208 

3 Oh XTV 25 

6 Oh V 632 


2 Ch XIV 19 
4 Ch XIV 28 
6 Ch XXIV 130 


YijtdtaUfi Ch,: 
l err* ki 
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CHAPTER XXHl 
On Theft. 

Now commence* the diapter on Theft Its definition has heen 
rv^ in «/ Tv-fi rtated by Mina 1 - An offence which is committed 

°° “in the presence and with violence would be tilled 5 

u &tta*a (i e robber} )i iC (it is committed) In the absence It would be 
‘X called) ‘'Vcya (theft) as also wliere anything u denied after it haj 
'been committed." 3 Tn the prtvtw i e m the presence of the owner 
guarding the property or the king, or the chief officer or Tike 
other 1DT/A noUttet, t* with a show of criminal force when a depn 10 
ration of another s property or any sadi similar act Is committed, it 
becomes a SlAa vi or robbery Theft, moreover Is two-fold. ‘In 
‘the absence i e where In the ataence of die owner of the property 
or like another another* property is taken away by deception, it ia 
called theft Where moreover even when the act is committed in the 15 
presence (the actor) denies fit) through fear (saying) I did not do this 
even that is theft. It l»s also been said by Narad* 1 
Paoe 145* “Taking away by any of the*, several meam what 

soever b) deception jwoperty of persons asleep, 

“or disordered In intellect or intoxicated, sages declare to be theft £0 

There as the catching of a tlucf is necessary for punishing him, 
and as for catching him it Is liecessarj to detect him, the Author 
presently mentions die means of detecting him 
YajfiavalKya Verse 268 

A thief b arrested by Ike police-officer, by means of (be lost article 25 
or by tbs foot-mark a man once convicted of to offence as also one who 
lives in an unknown place- 

Mitak$harm. — One who u declared by the peoplo Thii is a Outf* 
ebaaro — inch a one iboald be arrested by the polKwjfictr*, frabakaflj, 
i e the state officer*, inch as the watchmen of the place and the Eke go 
other* or he may be apprehended by mean* of the loptra, loti ariide 
t e the vessel Ac. wh id i had been taken awa}, aj (it la) an Index of 
i ci. via Mi “ 

1 li another remdbj which Si ton la Maaa and *l«*wb#r* la tbal 

ca*c It would mean “miter It hmj b«n taken a wit ' 

5 Ch. XL 17V 
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I Verses 266-368 

theft, or by tracing the foot-maiks] immediately fiom the day of the 
loss He, moreover, purva-karmaparadhi, who had once been convicted of 
an offence, i e who had once been found out to have committed a theft, 
as also one asuddhawasakah, who lives in an unhiown place, i e one whose 
5 place of residence is unknown i e not well-known, such a one also 
may be arrested 

r SfiIapam 

Yajnavalkya, Verse 266 

By the officers of the police, one who has been pointed out as a thief 
10 Bhould be apprehended for theft by a mark or sign of theft, by foot-mark 
t e commencing with the place of loss and m pursuit of the foot-steps 
of the thieves etc , or previous acts of robbery, and one who has not 
established his place of residence ( 266 ) 

Yajnavalkya, Verses 267-268 

15 Others also may be apprehended on suspicion, such as those who conceal 

their caste, name, and the like, those who are addicted to gambling, women, 
and drinking, as also those whose mouth becomes parched up, and voice 
falters (267), 

Also those who make inquiries about another’s wealth and houses, 
20 whose movements are mysterious, who having no income spend much, and 
those who sell lost articles ( 268 ). 

MitSkshara: — Moreover, uot only that those mentioned before 
should alone be arrested, but anyepi, otheis also, by means of marks to be 
presently mentioned sahkaya grahyah, may be appi ehendcd on suspicion 
25 ‘ On account of the concealment of the caste’, eg m the form ‘ I 

am not a Sftdra’ , on account of the concealment of the name e. g 
one saying 1 1 am not Lapittha ’ And by the use of the tei m Adi — • 

‘ and the like,’ those also should be apprehended, who are exposed by 
the concealment of their own country, village, family and the like 
30 Those who are excessively addicted to gambling, public women, 

drinking, and other similar vices, as also one who when accosted by the 
police officers ‘ whence have you come ?’ sushkamukhah, has his mouth 
paiched up, oi bhinnaswaro, his voice falters , tnen he also may be appre- 
hended By the use of the plural number are included also those 
35 whose forehead 1 perspires, and the like otheis 


1 See Yajfi H 13—16 p 691 above 
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Llkcnac those tvIjo without any cnn*e make inquiries, how 
much wealth has be 7 or where b hii house 7 or who move 
about concealing tlieir identity by putting on a <h gutsc those also 
who having no Income spend modi as also those wbo are tendon of 
lost article*, t c of the old clothes, broken pots and similar otlwr 5 

articles the owners whereof are not known all these raa\ be apprehend 
ed od suspicion as thieves. 

Having thuiapprehended people ba\ mg various marks of suspicion 
about their having committed a theft a decision as to whether these 
are thieves or good people should l»e declared after a minute inquiry, 10 
and not by a mere discovery of the signs ( or a thief X as it is possible 
that the marks of ( haring ) the list artide and others ma) be found 
even on one who is not a tlnef as says Ntradah u An article should 
u be determined upon aa a lost one by special Investigation, i e when 
u it Imd dropped down from another* hand, and was discovered on 15 
1 the ground without any special desire for it, whether it was 
‘ deposited there by a thief " Simthrh “the untruthful api*ar as the 
“truthful likewise, the truthful look as if tliey were untruthful thui 
vanoui aspects ( of tilings ) are seen ( in tlitJ workl ), therefore au 
investigation Ins been prescribed " 20 

!>{lUpSnl 

Yfijflavolkym, Veras 307 

Othsrs also, besides those stated should ba apprehended on suspicion 
ms tblsves, by the d*nlal of the nams stc. Dsnlal of narns such a* “ I am 
not such a one ” dsnlal of caste snch as lam not a Br&bmmna." By ths 25 
use of the word Adi and ths like are Included ths oountry the family 
the place etc. Similarly those addicted to gambling In theta ms 
manner when asked, “who are you 7" “When 00 are you coming f 
those whose mouths become parched and tbo toIos breaks the-m mlio 
should be apprehended ( 167 X 30 

YiJBavalkya Verse 368 

Those wbo make enquiries about tho property of others os also about 
tbs houses those who move about secretly ; those who, having no Income 
Incur expenditure! those who dispose of broken oar rings and the like; 

( these ) ebould be apprehended on suspicion ( 268 ) at 


1 Not found In the pablUhed edition of Nirmdm by Dr Jolly 
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Mitakshara — They viusl clear themselves, f Y&jiiavalkya Ch.XXIll 

I Verse °69 


The person thus apprehended on a suspicion o£ theft must prove 
himself innocent, so the Author says 

Yajfiavalkya, Verse 269 

If one who has been apprehended on suspicion do not clear himself 
5 from the ( charge of ) theft, the king shall compel him to make good the 
lost arhcle, and punish him with the penalty for a thief 

Mitakshara: — If one appiehended on suspicion as a thief does not 
clear himself fiom that charge, then he shall be compelled to pay the 
amount and be liable to coi poral punishment as will be presently 
10 mentioned Therefore, he should be cleared either by human 1 proof, 
oi in its absence, by an ordeal 
Page 146* 


15 


20 


25 


Indeed, how can the statement c g 11 1 am no ttnef ” be possible 

... as evidence m an answer 2 of denial; because it is 

An objection 

negative in its nature lhe answer is the admi- 
The answer ssibility of an affirmative as well as a negative 
proof in an oideal has been demonstrated in the 
text 3 : “ Oi by consent auy one ( of the two ) may perform ” More- 
over 4 , although human pi oof is not possible in an answer of a simple 
denial, still when it is joined to a special plea, which is of an affirm- 
ative character, and then becomes ‘ a combination of a denial and an 
exception’, it makes it possible even for the negative evidence to be 
adduced eg if the accused prove by evidence his statement e g . “ At 
“ the tame of the loss or theft I was in another place”, the absence of 
theft ( by him ) becomes necessarily proved, and thus indeed there 
follows an exhoneration. 


1 See p 713 A 21-24 

2 Seo Text p 7 Translation p 001, 11 16-18 above 

3 Of Yajnavalkya II 96 ( 1 ), See p. 913 above 

4 See pages 664-666 above. The meaning is that a statement in a defence 
which is merely of a negative character cannot be established by proof positive- 
o g when a man says ‘1 have not committed this theft ’ — unless he can establish 
some positive fact which will collaterally support his negative answer, e g, by his 
setting up an alibi, when he can affirmatively [prove that he was in another place 
at the time^when the theft was committed. And for this he will have to file a 
mixed plea * combined of a denial and a special plea ’ 
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Mitakshara — 'Punishment for a thief 


Y&jKavalkya Ch XXUI 
Verse 2 70 (1-2) 


The Author mentions the penalty for a thief 

Ya/jnavalkya, Verse 270 ( 1 ) 

Having compelled the thief to restore the property stolen, ( the king ) 
should punish him by the several ( modes of ) corporal punishments 
5 Mitakshara . — He, however, who eithei by means of the tests 

stated before, or by means other than those, has been proved to have 
committed a theft, should be compelled to make ovei to the ownei 
the property apahrtam, stolen , either the thing itself or by determining 
its equivalent (m money), wiwidhairwadhairghatayet and (the king), should 
10 punish him by the seveicd ( modes of ) coiporal punishments 

This, bov evei , has a reference to articles of a superior quality, 
m the case of which the punishment of the highest amercement is 
incurred, and does not hold in the case of the theft of articles of small 
oi middling value such as flowers, clothes &c Since, on account 
15 of the text of Narada* viz “ The senes of punishments, which has been 
“ordained by the wise for the three kinds of Sfibasas is equally apph- 
“cable to theft, according as it concerns one of the three species of 
“articles m their order ” The corporal punishment, which is oi darned 
for aSahasaof the highest order, has been assigned m the case of articles 
20 of supenor value What, moieover, has been observed by Vrddha 
Manu m the text “ The property of these is tainted with sin, since it 
“ has been acquired by illegal means, therefoie, the king should inflict 
“ corpoial punishments on them, and should not merely inflict a pecu- 
11 niary fine,” that too has a reference to offences of a senous natrne. 

The Author mentions an exception in the case of certain thieves 

Yajnavadkya, Verse 270 ( 2 ) 

He should brand a Brahmana, and banish him from his kingdom. 

Mitakshara — Moreover, a Brahmana ( w r ho has been found as a ) 
thief, the king should not chastise by a corporal punishment, but after 
30 branding him on the foiehead, he should banish him fiom his kingdom 
The branding, too, should be with the mark of a dog’s foot. For Manu 3 
says “For violating the bed of the preceptor ( the mark of ) a female 
“ part shall be impressed , for drinking spirituous liquor, the sign of a 
“ tavern , m the case of a theft, moreover, the mark of a dog’s foot 
35 “ should be m ade , for killing a Br&hmana, a headless corpse” 

~~1 Oh XIV, 21 


2 Oh TX 237 
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This proceeding moreover lhall be observed in the case of one 
who doe* not perform the ( necessary ) expiation after the punishment 
( wai declared ) as says Maui 1 Bat( men of) all caste* who perform 
“ the penance* a* prescribed muit not be branded by the long on the 
u forehead, but shall be made to pay the highest amercement.” 5 


Vtramltroduy* 

Not only *hould one bo arrested on mipldon but also one about 
whom the offence of theft has been determined, nor also Is the punish- 
ment of a money kind such os the highest amercement etc, bat even a 
corporal poniihment banishment etc- shall also be for a thief so the (if) 
Author proceeds 

Yfij5*vnlky* Verse 370 

By several (varieties of) corporal panlihmenta «noh at Impaling 
on a crone lopping off of the hands and the like means of corporal 
punishments for thefts In the case of others (which will bo stated here 
after) for like cases the BrAljinuja* ibould bo branded on the forehead 
and banished from one s Kingdom (370). 


saupflpi 

Yijnaralky*. Verio a7o 

VadJtadfr by corporal punishment*, t. «. by means of panbhmenU to be 20 
stated hereafter anc/u*kun, with a brand, i. e. together with the mark of 
hi* own foot As saye Bfban Menu “On aooount of the property having 
** been acquired by Illegal mean*, the wealth of three 1* tainted with «In. 

“ therefore the king eboold Inflict corporal punishment* on them and 
■herald not merely inflict a pecuniary fine ( *70 X 25 

The Author mention* the means of getting at the stolen 
property after the thief hoi been discovered 

Yajfiavulkya, Verse 271 

la the ease of a Harder or a theft, the blame attache* to the vJkge- 
offieer when th* offender has not ( been traced to have ) griw wt j to Ihe 
owner of a pwtoro grand ; to tht detective* of tlaeva*, when ( the dffenda 
ii coandtted ) n the kijh-way or b a noo-pariar* grand. 

t — If the tdlEng of man or of any other living tnilfdal) 
or a deprivation of property takes place m a village, thed thi blame 
for neglecting a thief would be that of the headman of the village 


1 Oh. IX. 140 
88 


85 
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I Versa £ 71-272 

alone , and to atone for it, he lnmself must catch the thief and hand 
( him ) over to the king When he is unable to do that, he should pay 
the stolen amount to the owner, if he does not point out the foot-maiks 
of the thief to have emerged fiom out of the village and heyond it. 

5 When, moreover, such marks aie pointed out, where the same (appear 
to ) enter, the owner of such property alone should make over the 
stolen amount Likewise Narada^lso says • “ He, within whose pastuie- 
"ground a robbery has been committed, must tiace the thief to the best 
“of his power, or else he must make good what has been stolen, when the 
10 “foot-marks cannot be traced beyond (into another man’s ground) (1G1 
“When the foot-maiks, aftei leaving that ground, are lost and cannot 
“be traced any further, the neighbours, the watchmen on the road, and 
“governors of that legion shall be made to pay 2 ( 17 ) ” 

When, however, the theft takes place m a pasture-giound, the ie- 
15 sponsibility l ests with the ownei of the pastui e alone When, however, 
the deprivation takes place on the road itself, or m a nonpastuie 
qi omul, awitake, i e in a place othei than a pasture-ground, then the 
blame lies with the detectives of thieves, or the watchman of the i oad> 
or the governor of that region. 

20 SQlapani 

Yajnavalkya, Verse 271 

When a man or the like has been killed, or a cow etc has been stolen 
in a village, the blame attaches to the village headman, if the foot-mark 
of the men etc is not seen emerging out of the village “ Outside the 
25 village,” hov ever, i e on the road, then it ( t e the blame) is of the owner of 
•the pasture ground In non-pastures 1 e places other than pastures such 
as Gelds etc of the officer appointed to guard against thieves ( 271 ) 

Yajnavalkya, Verse 272 

A village, however, should pay ( when ) within its own limits, or that 
30 where the foot ( mark ) has reached When beyond a Irosa, five of the 
surrounding villages, or even ten villages also 

Page 146* 

Mitakshara — Moreen er, when however, a theft &c , occurs outside 
a \ lllage, but m a field winch is on the outskirts of its boundary limits, 
then the inhabitants of that village alone should pay, if the foot mark 

1 Appendix 1C nnd 17 2 Held responsible for the loss 
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Mltfikfturfi & Vira . — King s dii jifwn. 


ot the thief has not emerged oat beyond the boundary limit. When, 
Iwwever, it has emerged oat, that village wbereinto the foot marks ot 
the thief enter shall alone make over the thief and do other acts. 

When, bowerer anv one is killed or roblied midway between 
several towns, and in a place which is more tlian a trrW outside 5 
( each of them \ and foot marks of the thief have also been lost oq 
account of the pressure of the CTOwd, then m such a case five villagei 
i t the five villages together, or ten villages i < the ten villages 
together should pay The optional chime is nsed to indicate that as 
much should be done os would bring about a restoration of tlie property 10 
stolen &c, from the villages contiguous to the place 

A\ ben, however the kiog Is not able to cause property stolen 
elsewhere to be restored then he sltoald indeed pay from his own 
treasury n </<• tlie text of Gatrtsnu 1 ‘Having recovered property 
"stolen by thieves, he shall return it to the owner or he shall 1 pay out 15 
“of his own treasury " 

In case of a doubt su to whether property was stolen or 
not, the decision should be made by means of human proof or by 
ordeal as has been laid down by VpJdha Mam If, while the property 
is being caused to be restored, a doubt arises ai to a theft ( having 20 
'taken place ) the person robbed should be pat to an oath, or be may 
“establish ( hii case ) by ( the evidence of ) his relatives." 

Viraraitrodaya 
Yfijftaralkya Verses 071-73 

In the case of manslaughter, or theft of property or robbery 25 
etc. the fault is of the headman of the village for conniving at 
p thief therefore the Tillage, its mister should rostoro back 
property which has been lost within his territory if the foot 
prints of the thief do not emerge out of the village If however they 
emerge out then wherever they ore traced ns entering the master of 80 
that territory should give. On the pasture-ground for tho grazing of 
the cattle etc the responsibility Iot assault or robbery is of the 
owner At a place other than the pasture ground the responsibility 

1 it Iwo English mlW» * Ch. X -| 0 — 17 

3 it when tbo thlevps am n<?t traced, or baring boon tract*! U*?o vanMwd, 
thrn the king ibocW pay ln*n hb own trwunry HaraUtt*. 
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fqr assault, robbery etc is of the patrol of the road in regard to the 
tracing of the theft. The half of the verse beginning with ‘ within its 
limits etc ’ is also connected with this. If, however, an assault or a 
robbery occur at a place intervening, between several villages, and the 
5 foot-prints also are obliterated by the pressure of the crowd etc. then 
the people of the five villages, or of ten villages collectively, should pay 

The word atha vd ‘or, even’ is used as indicative of neglect. 
Thug, thp result is that those who are m the neighbourhood of a 
krosa should pav In some books for hrosdt the reading is krqhtdt, 
ID ‘from the cultivated land ' By the first use of the word in is excluded 
the responsibility beyond the territory 

When, however, the king is not able to compel the restoration 
from others of the property stolen, then the king himself should pay 
what was stolen by the thief. Since Gautama 1 has observed “Having 
15 “recovered property stolen by thieves he shall return it to the owner, 
“or, he shhllpay out of his own treasury” (271-/2). 

Sulapant 

Yajnavalkya, Verse 272 

What is lost within one’s boundary, the village itself should pay, or, 
20 where the foot-marks emerge out of a cultivated place and elsewhere, 
what is Btolen away, the men of five villages together should give by 
regard to the contiguity, or men of ten villages is the optional rule ( 272 ) 

The Author mentions a special penalty in cases of particular offences 

Yajnavalkya, Verse 278 

25 The King shall cause to be impaled on a stake Bandigrdhas, likewise 
the stealers of horses and elephants, as also those who commit murders 
xyllh violence 

Mitaksbara — The king should cause, to be impaled on a stake the 
Bandigrdhas 1 and like others, or also men who commit murders accom- 
3Q panied witk violence and force, This, moreover, is a rule regarding only 
one.kindjof corporal punishment, vide the test of Manu 3 “Those who 
“break into a ( royal ) storehouse, an ai rnoury, or a temple, and, those 
“ulio .steal eleplants, hoises, or chariots, he shall indeed slay without 
“hesitation ” 

1 Ch X 4G-47 ‘ 1 

2 JBandig)qha<: arc those persons who forcibly take or carry away others os 

prisoners. 3 Ch. IX, 280 
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&iUpSpi 

\ ijnaralkya V crie Tji 

Thwc desperado*. who reranl!**.* of Ilf* and with the o' J'ct of 
{eitractlnc) money carry wealthy Tenant n prl* ners the as al»o 
th<re who »tcal elephants and borv* tlcnllarly the*" wb kill with vlo« 5 
|«nc# all thes* th* klnj: eboald fmptl* on *ukr* { 73 ) 

Yajnavalkya Vorso 274 

The pkk-pockrti tad cct purwi ihoold be deprived ©f Ihe loop of 
ihetr hiadi, for a Jcccud off roc* they ih ould be drprnrd of a fund or a fool 

MHikjhtri -—Moreover he who tlirotva up Uw clothes < r other 10 
tiling i r omn them um\ h ctkdirpiial} a pi l / ir* He who 
arm iwv gold or other thtn^t tied in a cloth tc either l tv loosen 
tng or cutting (th" Lno ) fo (jrtnlbt-hbfdikik a m-ji/r/ Thr* tiro 
respectively »hoal 1 have the forrhn^er and the thumb re* raiding a 
tong* rerouted from their fun It- 15 

DwBippirajdbe on n rtonul cfn*t moreover a ban 1 and a 
foot ( joined together make tip the ccinj*onDd r\prr*s»on ) a Inn 1 
and a foot- That and each one of there it o land an I a foot * 
Tbov trro ahonld each lure a lati 1 or » foot taken array from 
them i t of the prl-prvket and the cut j arte a Ian 1 amf a foot 20 
■bould he cut olT from each This i* the meaning 

Tbit also hatm referor* to articles which Inng on the higlim 
Sahata, tract Kara da' has observed Tin* amputation of lint limh 
**( with tthkh the ennv hid l*cen comroitted ) n lo lartd to Ik? the 
M jKinl hment for a hobara of the luglwtt decree 

hor a third offence, howe\er death alone ( is the punishment ). 

^ Bltau 1 ( rayt ) “On tli fint conviction he thoukl cause two 
u finger* of a cutfwrw to be cat off on tl*e teoond n ban 1 and a 
41 foot oo the third, he deserves death 

The meaning la. the ponithment tlioold l>* determine 1 npon by 30 
regard to the caste and the amount of, propert), at alto the \alue dc 

*Uilapanl 

YaJSavalkya \ erf* 174 

One who rob* by lifting Is a lifter On* who iteali Kol 1 «te. tied in 
a cloth by break Imj open the knot Is a cut purw These two for a flrtt da 
offence tliould b* dt>pHvtd of th* lhainb and the fimt linger of the hand- 
for a ftpeond offence thoalU hnv* their on* hand and foot lopped off and for 
the third offence tbes* ahouldhe tonteno+d to death. As Mann has*Uted» 

Poe lb* third ho Incurs a capital punishment** ( 74) 


1 Cb XIV «ec*p.l3nu lOtbor* 


Cb EC 77 
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I Verse <£76 

As it is impossible to lay down several punishments in regard to 
each kind of property, having regard to the fact that the causes 
for a heavy or light punishment are innumerable, viz the caste, the 
amount of the property, the relation, or the appropriation and dis- 
5 posal (of the same), as also the age, capacity, the qualities, the country, 
the time, and such other causes, the- Author mentions a general rule 
foi determining a punishment 

Yajnavalkya, Verse 275 

In the case of the theft of inferior, middling, and superior articles, the 
10 fine shall be according to the value In passing sentence, the place, the time, 
the age and the capacity should be taken into consideration. 

Mitakshara — In the case of a theft, harane, of articles of inferior, 
middling, as also of superior quality, the punishment should be 
detei mined sarato, according to the value, i e. the price ( of the article 
15 &c ) The nature of an article of an inferior or other quality has been 
mentioned by Narada 1 “Earthenware, a seat, a couch, bone, wood, 
“leather, grass, and the like, leguminous 2 gram, and prepared food, 
“these aie instances of articles of small value (14) Clothes other 
“ than those made of silk, and likewise cattle other than cows, and 
20 “ metals other than gold, are articles of middling value, as also are 

“nee and barley (15) Gold, jewels, a silken cloth, 
Page 148* “a woman, a man, a cow, an elephant, and a horse ? 

“and the property belonging to a god, a Brfthmana, 
“or a king, mast be understood as articles of superior value ( 16 ) ” 

25 The same Author 3 has pointed out a rule of punishment in terms 

of a Sdhasa of the inferior, middling, or supenor quality in the case of 
articles of three classes, derived from the general rule * “ That series 
“of punishments which has been ordained by the wise for the three 
“kinds of Sftbasas is equally applicable even to theft regarding articles 
30 “of the three classes respectively ”] In the case of a jewel or a pot which 
is made of earth, or of cattle other than cows and horses, such as a 
buffalo, a ram, and the like, and also gold, gram &c., belonging to a 
Bikhmana, there is a rule of differentiation as to higher or lower quality 

~ ~1 Oh XIV 14-16 ~ 

2 Samidhanya — is any pulse or grain growing in pods, a leguminous grapu , 
r} Oh XIV 21 , Gautama- Oh l^-J fcf- t 
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an 1 thus when it n denred to determine upon a hlglir' or o lower 
form or pnmibromt, it shoal 1 l< dnne b) rrgarl ti Ur? price Ac. 

Tliere moreover dusjilarmip, in /uom/ f'nScn t for fixing 
upon % particular punishment the country the time aadtheage (of 
the offender ) Ac-, *l*oul 1 b* carefnlly taken into consideration a? the 5 
determining cauKt thereof Tbeie moreover also imply tie* <cond lern 
tkm a* to ) the catte the me of tlx? ( particular ) article and ( the 
extent of ) the appropriation, or like other matter*- Moreover 1 
"The guilt i>{# Vi /n in die ok of a tlvfl is eight fol i and twice 
that and btglier itill will lie the pumshrortit in each higlier carte and 10 
**m ca*eiof offences by llie leartiel the punishment flail be very ranch 
‘Incmied n The meaning n that B) the won! guilt (used) liere tlie 
| rambment Is intended. \\ hat ever punishment las! »ren prrKTilwdlwra 
I*artKtiUr theft, t!*e fame ilioold l*» adnunuierd eight fol 1 in the as-* 
of tlieft by a learned ^udra* In tlie cue of learned rom of other 15 
castes, moeerocr r f. of the \ anya h lotnya or Brlhmaru cann, 
the guilt h two-fold and higher op i t sixteen, tlurtytwo, and nxty 
foor 1 time* the amount nnce there » a higher pomihment for a theft 
commuted by a learned 5 uVro, 

The same meaning hu l*en broagbt out b) BUiro 1 alio "In (a «0 
M case of ) theft the gilt of a SWru if eight fold, flxtcen time*, lint of 
"a I ouya, and thirty-two tiraea in the ca*e of a hxhatnya ( 337 ). 
"That of a BriUttnarn ilxty four- fold or qnite folly o hundred, or 
(even) twice fourand-tixty fold }( each of tliem) knowing the 
" nature of the offence ( 338 h" 25 

Similarly a Uglier punishment Is also determined by tlie con 
•eqnenee* ( of the offence ), Ai tayi Maanh “ Of him wlio ftealf more 
than ten AwnAfoit of grain, corporal puniihment ( iltall 1*e inflicted ) 

"in other caief he fhall be fined ekien Line* as much, a nil ihall lw made 
"to pay tlm property 1 (to the owner V 1 A AumMn is equal to 30 
twenty Drcnau 

1 DIlunbt*}Hi.ilpi»ltiUWtUj \ul^utii,Ul It h not foend In tbo 
Dkniultru of (bat atrtbor 

- Tb»rt Ii a mlitaia la tba print of tL* tail btra ( p lf8 I I ). 

Iutrtd of s inrWmi a Vmi read flnnflim} sf^ 

3 CL MU 357-338 A CL MU 3*0 6 Or iu Vahw 



i 330 Mitakshara — Punishment according to the value fTY&jfiavalkya Ch X Jilll 

• >1 Verio 276 

The punishments o£ beating, deprivation of a limb, or death, to 
be declared against the thief should be determined upon by regard to 
the qualities of the owner robbed, as also to the time being plentiful 
of harvests, or of famine Moreover, in the case of precious jewels 
5 and like articles, there is a particular punishment even by regard to 
the particular number ( stolen ) “ A 1 corporal punishment shall be 

“ inflicted in the case of a theft of more than a hundred of articles 
“ made of gold, silver ( or other like metal ), and of most excellent 
“clothes, as also of (a theft) of all kinds of jewels Tor (stealing) 
10 “ more than fifty, the ( punishment of ) cutting of£ of the hands is 

“ intended , in other cases, a fine eleven times the price ( of the article 
“ stolen) should be fixed ” Likewise, from (the quality of) the particulai 
article also. “ For 2 stealing away men of noble family, and espe- 
“ cially women, and precious gems of all kinds, he deserves ( the 
15 “ punishment of ) death ” For stealing away men not of a high family, 

however, there is a different punishment • “ The 3 punishment for one 
“ who steals away a man, is the highest amercement , in the case, how- 
“ ever, of a like offence against a woman, he shall be deprived of his 
“ entire property , and a corporal punishment for one who steals a 
20 ‘‘maiden.” In the case of articles of trifling value, howevei, vide 
the text -of Narada 4 : “ In the case of articles of a value less than a 

“ mdsha a fine five times the price of the article shall be imposed. For 
“ stealing wood, a pot grass and the like, as also articles made of clay^ 
“bamboo, and vessels made of bamboo 5 , muscles, bones and hides 
25 <c For stealing vegetables with green roots, and fruits and roots, 
“ preparations of cow*milk, and of the sugar-cane^ and salt or oil 
“ Cooked food, ( specially ) prepared food ; fish, flesh ; and every sort 
“ of object of ( any ) value, a fine five times the Value ( shall be the 
“ punishment ) ” 

30 A punishment, however, which in the cases of articles of small 
value is less than a hundred, or limited by fifty, the same should be 
adequately adjusted in ( the case of thefts of ) articles of the value 
of a Mct§ha or of a higher value The text of Mann 6 , moreover, 

1 See Mann Ch VIXL 321—322 Bafambha^ta assigns this text to N&mda 

2 Oh Vlii 323, 3 Narad a Appendix 28 4 Appendix 22-24 

6 The reading in Narada is -■< of rattan 1 6. Oh YHI 329 
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applicable to tnfiing article*, cj u the Hoe ibafl be twice the value 
of tbe article, has a reference to articles of a very small value e g 
to earthen pot or the like Moreover, there ts an eveess of punish 
ment alio on account of an aggra ration of the offence “ ‘The bin" 

‘‘slwnld cut off the hands of tho^e tluev es who make 5 
pAar 149* tales in the walls and commit thefts at mjit, and 

u stall Impale them on a pointed stake " Tlius all 
there are innumerable, and cannot be specifically mentioned in regard 
to each article anti ao a lower or higher form of punishment should be 
determined by regard to the several areumstances such as the caste, the 10 
quality and the quantity ( of tta subject matter ), and like others- 
Of travellers, however tliere is no punishment Cor slight infringe 
ments, as says M*ao > ** A twiec-bom ( man ) wta is travelling and 
‘ whoie provisions are exhausted stall not be fined if ta takes a 
couple of stalks of sagar-cane or a couple of roots from tta field of 15 
* another man" Also*: “ Of gnim, nee wheat, barley mallet, ami 
u bean, a handful may ta taken by tliose wta are on their way in a 
“journey if not prohibited. Likewise he who tas not eaten at sivrneals, 
u may take at the seventh meal from a roan who neglects his sacred 
duties, without (however) making a provision for tta morrow"' 20 

&Gt*panl 

YfiJSavalky* \ersei 7 g 

For stealing articles of low middling and highest qualities, such as 
fusl pots salt Jaggree, camphor saffron etc. tbs punishment should bs 
administered by taking Into consideration the original pries, the place a, 
and the time of the robbery In determining the pontUy la passing 20 
sentence ( 175 X 


The Author mentions a puuithment even for one who U not 
himself a thief, but who helps a thief 

Y&jflavalkya, Verse 276 

To bnn who knowfafljr supplies food, lodfinj, fire, water, counsel, 
implements and expenses, to a thief or a m ur d erer the pmnshment shall 
he the Bfbest 

1 Author not known 1 Ch. VUL 511 3 Oh XL lft 

4 1 * when a man has toen compelled to fart for three enccysalre 

days and three nights, ho may ( er»n ) rtoal, bat only from one who docs not 
answer the responsibilities em Joined by the Bletra and, the theft also should not bo 
with a slow to store npprorialons not tren for the morrow, bat simply to satisfy 
the huger to keenly fob. 

89 
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Mitakshara & Jsulapani — 'For Bodily haim rY&jfiavalkyaCh J^XHI 

I Verses $70-877 i 


Mitakshara — Bhaktam, food, for eating, avakaso, lodging , i e. a resting 
place, agnih, fire, for removing the cold of the thief,, ndakam, watei , 
for one tluisty, mantrah, counsel, i e advice in the matter of a theft, 
upakaranam, implement, i e the means for committing a theft, wyayah, 
5 expenses , i e in the journey of one going out to anothei region for 
committing a theft. He who offei s these chaurasya, to a thief, hantur wa, 
oi to a murderer , janannapi, even ( aftei ) knowing him, ( to be such ), 
for him the punishment shall be the highest amercement 

A blame attaches even to those who tolerate a thief, since Narada 1 
10 has said: “Or those who neglect 2 them though able (to arrest), 
“paitake of ( the responsibility of ) their crime themselves.’’ 

Sulapani 

Now an extension of the ( rules regarding the ) thieveB 
Yajnavalkya, Verse 276 

13 Bhaktam , ‘food’, 1 e for eating, ‘lodging’, a resting place, hrC for 

relieving cold, water, for one thirsty, counsel, t e advice, implements, the 
means for committing a theft, expenses, t e, in a journey of one going out 
to another region for committing theft, he who deliberately gives these 
to a thief or to a homicide, for him the penalty shall be the highest 
20 amercement Katyayana says “Those who purchase articles, as also 
“ those who accept as donations, all these are equally punishable, as also 
“ those who conceal them " (276) 

Yajnavalkya, Verse 277 

For giving a blow with a weapon, and also for causing an abortion, 
25 the punishment is the highest, for the killing of a man or a woman the 
punishment may be the highest or the lowest 

Mitakshara: — ^astravapatane, for giving a blow with a weapon, ou 
the limbs of another, and garbhasya patane, for causing abortion , in cases 
other than that of a female slave or of a Brfthmana, the punishment 
30 i c the penalty shall be the highest. For causing the abortion of a 
female slave, however, a fine of a hundred has been mentioned ( m the 
l Ch XIV 19 

2. 3 %r — is forbearance or neglect, connivance The meaning here is that 
those men who exhibit a kind of passiveness regarding criminals, even when they 
have the capacity to arrest them, knowing them to be such, render themselves 
responsible as accomplices 
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text 1 ) One wlio destroyi the bctoi of a fenule alive A* For the 
f i-tttj of a Dnlhnuta the Author will nvntion an extoniion of the rule 
in 2 1 One who dcstrova a f ctai unknowingly Ac " And for the marder 
of a man or a woman the highest or th* lowest pumihm-nt muit be 
un lentood m laid down, Iwnng regard to the character mode of J 
living and fuch other arcum'Uncea ( regarding the deceased ) 


SO l»pfi pi 

^JrUralkya, \erw 377 

For de«trpyinK a womb by itriklnK a waapon. tba punl bment is the 
bicbewt (amercement). For kiillOR a auperlor man or woman tlie highest JO 
and for munterlny ft lower man or weraan tho lowent ornercemeat ( "7) 


Yujrh.va.lkya Verso 218 

A woman wbo b mperUtirely wicked, who deilrojn main, who 
breiki rcierrotra, ibatt, 3 nol preynanl be plenjed into water alter a done 
bemj lied 15 

bldakjbara — Moreover one who u extremely wicked a vipradit|b^a 
a ntjKrlaUrfty iralft/ tr man, e n one who cioset the destruction of a 
child in the embryo, nbo who causes herrelf to mtKarryi aa alw the 
wbo kills a man ami one wbo break* reservoir* » these women, if not 
pregnant, iliould be plunged Into water, after tying a atone round jq 
their neck, ro tliat they may not twim up. 


ttalapanl 

YaifUratkya N me 375 

A woman wbo b su perlatlvety wicked tr who I* on adallertri as also 
a man wbo de*troj« on erabankmont ahrmld bava o eton# tied to them and 5 ^ 
be immersed in water tbe woman, olto if the bo not prsynant ( 78), 


Yajflavalkya, Verso 210 

One wbo sdnmutm pobon, or aeti fire or IcHla her h in band, precentor 
or her own cHd, shall be depmed of ber ear*, band*, nose and lrpa, and be 
cawed to be killed by bullock*. 

~ 1 II 530 »«• p. 1281 1 0 abor* * 

2 Yltrekrara and BlbmblutJa both wy It U la the 1 rlyalchlitldbylya, 
bat It U not to l* found there. It U probably a reference to Verse 80 following 
bereofter 
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Ydjilavaliya Ch XXIII 
Verges 27 S- 27 9 


Mitakshara — Moieover, (here again) one who is not piegnant is 
understood She also who administers i e puts poison into the 
food, drink &c with the object of killing others, she, again, who 
sets fire to a village &c that it may be burnt; likewise, one who causes 
5 her own husband, preceptoi, ol children to be killed, such a one should 
have hei eais, hands, nose and lips cut off, and herself caused to be 
killed by means of wild and untamed bulls 

This statement of a rule regarding a Sfihasika and made in the 
chapter on theft should be understood to be made incidentally- 

10 Viramitrodaya 

While treating particularly of (the law of) theft, the Author mentions 
penalties for similar offences 

Yajnavalkya, Verses 273-79 

Those who imprison moneyed men and keep them are (called) 
15 Bandigy Alias (men-lifters); also those who steal horses or elephants, and 
those who forcibly kill men, such thieves the king should impale on 
spikes as (for) a capital punishment (273) 

One stealing clothes after lifting them, as also stealing gold etc, 
tied in a cloth after untying the knot, should be deprived of the fore- 
20 finger and the thumb , and on a second offence of pick-pockettmg, the 
king should depnve them either of a foot or a hand ( 274 ) 

For stealing articles of low, middling, or high value, the punishment 
should be administered by regard to the value of the article equal to 
its price 

25 In the matter of determining the punishment, the country and 
other circumstances also should be taken into consideration b) r the 
king There, sai s Narada’ “ Earthen pots, bed-steads, bones, wood, 
“ hide, grass, and the like, as also leguminous grains and cooked food 
“ are known as articles of low value Clothes excepting silken ones, as 
30 “ also beasts excepting cow, and metals excepting gold, are articles of 

“ middling value, as also are paddy and barley Gold, jewels, silken 
“ articles, women, men, cow, elephants, horses and articles belonging to 
“ the deity and the BrShmanas should be regarded as articles of 
“ the highest value ” 

35 By the use of 'the ward tathd, 1 also ', is included the addition 

of the king The word mahddravya used here-after discriminates 
1 Ch XIY 14-16, ~ 
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Vert" tJt-'-t 

such elephants hors-s r« belong to th king By the fin me of the 
word <fu arc Includ d iho e who destroy the chorio * by th s-cond 
me of the word cha arc Included those whe break through a fire place 
etcrdrlhe text of Mina' Thoi who break throu h th- build 
ing containing fire or weapon* or th- trmplcs of GoJ» a* nlro those 5 
“who deMrov the elephant* the hirs-s and cho/ia * th kin should 
certainly chastise wabout hesitation By th u* of the word •tj 
‘ certainly Is ctdudcd any monetary penalty Mina ha* obrenred 
4 By reaton of hatrng a qmred money by unjuf mean* their property 
has a Ldnl In it tb-reforc Iho king should poo <h th-m corporallv |() 
w and should no* Infhet (merely) a mon tary pnn shm nt P# 5)» 

For him who ofcri food phe (or residence or fire for relieving 
cold or oTrrin fir- water etc. which would relieTc cold or in<tru 
menli for stealing or kilim soch a* a sword or expenses for 
the joorner over travelling to d slant countries or any of th re to 15 
a thief of (jold etc. or to a homkfd- or the like even though not 
knowmc him ii a thief for such a one although not a thief Iho 
highest i t the one equal (or a thief alone I* the punishment In 
conformlt) with the following teat of Narada Those wlio Invite or 

those who cure coanicJ or olTcr an asylum all th i arc regarded a* 2 ft 
u equally amenable to punlihment at alvo there who conc-nl them 
"Those who give food or time a« also those who neglect running after 
" thieve* wh n tb-y have capacity these also arc Railty of that oiTcncc ” 
When the king 1* not able to ward oft thieve* one offering foed etc, 
to a thief In the Interest of s If protection b not guilty fide this ^5 
text of M hnu M hxcept when the king is unable ( 7<s ). 

1 or striking the body or nnoth r with a weapon and for bringing 
about an abortion excepting in the ca e of a fetius of a female «Hve or 
of a Drahmana the penally is the highest amcrcemcnli for destroying Is 
killing the wives of particular person* such as charnctem-d hj their jq 
being Brfkhmanai the penalty shall be the highest or the lowest amerce 
menh lid or j the option ( Indicated here ) Is ( to be exercised ) by 
regard to the general behaviour and character By the use of the word c/-i 
U also In the ease of otliers than those knownby their behaviour and 
character, the penalty shall be the middling amercement Br the use of ^5 
the word cha, haring regard to the text of VI hnu* He who steals 


1 8«s CTi IX «0 

3 Ch. XIV 10 


hot f era id In Miai 

I ai II 6 Ch.3 «7 
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"gems (shall pay) the highest amercement/' is included the theft of a not 
valuable jew el (277). 

A woman who is superlatively wicked, who kills the foetus i c 
causes her own abortion, w ho distroys males, as also one who breaks 
5 resen oirs, should be plunged into water after a stone being tied to her 
neck, provided they arc not pregnant. By the first use of dm are 
included males who are poisoners or incendiaries. By the second use of 
the dm are included acts stated in the te\t of Sankha viz "For 
"breaking open a w ell, a rescn'oir, a tank used for drinking water, or 
10 "for polluting liquid things, as also for offering a non-slave woman 
"to a slave” (278). 

A woman who is a poisoner or incendiary, or who brings about the 
death of the husband, the father etc , or of the child, should be deprived of 
her ear, nose and lips, and be caused to be killed by a bull ( 273-79 ). 


15 Sulapanl 

Yajnavalkya, Verse 279 

The poisoner and the incendiary, as well as a woman who murders her 
husband, and others should have their ears, hands, nose, and the lip lopped 
off, and be caused to be destroyed by Bharp horned cows ( 279 ). 


Page 150 £75: 

20 Wheie a murdei has been committed and the mmdeiei is not 
known, the Author mentions the means of detecting the murderer. 

Yajnavalkya, Verse 280 

Of one who is killed by an unknown ( person ), the sons and relations 
should be immediately questioned as regards any quarrel, as also separately 
25 such women of his as were in love with other men. 

Mitakshara — 0£ one who has been killed by an unknown individual, 
the sons, and all neai relations kalahamasu prashlavyah, should immediately 
be questioned as xegai ds any quaiid, thus “With whom had he bad a 
quarrel ? Likewise, such women belonging to the deceased, and w T bo 
30 ^ ere 111 l° ve w dh other men x e were adulterous, should also be 
questioned 



rJjamttya ch.x: 
Ymt* ao-tst 
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ShlapSijl 

Yi|rlflv«lky*, Vine 280 

Of one who has b**n ktll*d by an unknown ptrson, tbs sons and 
rtlstlv** should ImmtdlsUly tw qtmtloned by tha king* offlcsrs about 
any previous quarrel. Al*o his women In lor# with other men ebon Id each 
be questioned e*p*rately ( -80 X 


How should the) be questioned ? So the Author aiya 

Yu.jiAo.VQ.lkya Verse 281 

* Wit he food of women, wealth, or a vjttl ? n or Wkh whom (Ed 
he fo T Or ( the kmf ) may minutely make inquiries of the people living 10 
In the vtanfty of the place of murder 

H 3 ak|hara — Was he fond of women f Had he agreed for 
money ? or' find be a desire to earn a livelihood ? or thus t ‘For what 
woman bad he ft fondnea and how is ahe connected ? For which 
wealth had ho a Condnw ? or Whence did 1 » think of Deeming hi* 15 
livelihood ? or With whom did be go to another country f Than 
in various way* ihonld hla adnlterous women be separately qne*tione<l 
after giving them assurances. 

Likewise, such men e. g the cowherds, forester* and others as were 
in the neighbourhood of the place of murder should alto be questioned go 
in confidence Thus after determining upon the murderer by aevernl 
mean* such as these, a punishment adequate for him may be declared 


Vlrmmltrodaya 

In the text’ In the case of murder or theft Ac. murder fs stated by 
way of flluitratlon; ‘there how can it be determined that he la a murderer? 
Anticipating this In the context the Author suggests an answer 
YiJSavalkya Verses 280-61 

Where a person Is Wiled, and It Is not known by what particular 
individual bo was killed there his sons and relations should immediately 
bo questioned thus ' with whom had he a quarrel ? j with a view to jq 
( solve) the doubt regarding the escape of the thief; his women tuch 
as wife, sister etc. ‘With which other persons were they in lore? 
should each bo separately questioned so as to avoid non-disclosure 
through ihyness In the presence of each other ( 280 y. 


1 Y«m IU 
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I Verse 280-282 

And his sons and relations should he asked whether he was fond 
of women, or of money, or of employment, and with whom he had gone 
In the absence of sons, relations, and others, persons in the vicinity of 
(the place of) death such as the cow-herd and the forester, he should 
5 question after creating confidence By the use of the word cha, ‘also’, the 
Author includes the question such as ‘with whose wife was he in love' ? 
By the use of the word apt, ‘also’, is included the suggestion that even 
without a question one should find out a trace of enmity (280-81) 


tsulaphnl 

10 Yajnavalkya, Verse 281 

The investigating officer of the state should slowly and pursuasively 
question the people of the locality as to whether he was addicted to women, 
was covetous of wealth, or was looking out for a living, as also with whom 
he had gone, or the woman also, whose was Bhe and the like Brhaspatl 1 
says “ Where a corpse ib found, but the murderer cannot be discovered, 
“ the king shall trace him by drawing an inference from previous en- 
“ mities of his” ( 281 ) 


Yajnavalkya, Verse 282 

Those who set fire to a field, a house, a forest, a village, a pasture- 
20 ground or a threshing floor, likewise he who carnally knows the wives of 
the king, shall be burnt in a fire of grass. 

Mitakshara — Moreover, those who set fire to kshetram, a field, in 
which the fruits and the crops have ripened Wesma means a house , 
vanam, a forest tea wild forest or a pleasure forest , village , 
25 vivitam, a pastwe gtound has 2 been explained , or khalam, a threshing 
floor, as also he who has carnal intercourse with a wife of the king ; 
all these should be covered with the v irana 3 grass, and bui nt This punish* 
ment has been mentioned heie, as it is incidental to the punishment 
of death, ( which accrues ) to the incendiaries of fields &c 

30 Thus ends the Chapter on Theft 


1 Oh XXII 34 

2 See Yap U 160 (2) and the Mitakshara thereon p 1171 11 17— 18 above. 

3 Straw — a kind of grass at the root of which is found the fragrant thus 
or Midi See Amara H 4 164 — the Andropogctn Muricatus 
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ViraniltroJaya 

Now on the occasion of mentioning tho p^ruliici (or th ft and 
(earning) death the \mbor states the penalties for a like offence 

h i]n4\ «1ky« \ir»» >'l 

The penons icttlng fire to any on of the *lx things such t»i a field 5 
and the rest ai alw those haring letual iutcfcoaric with th wife of 
the Vang should b oorcred wi h tb r /r<.*4 ginii and burnt in ill fire 
By the ufc of tb word f-J arc include.! thos- tinted by Mmu* in the 
tcxtui*. He who destroy* a rampart tof a town) or till* up the ditch ot 
who break! through the ( town ) gates should be cnm'nlmtclj killed" 10 
By the ute of the word /* 'however the Author exdud a its dcitroctlon 
by any oth r meant a* lays katyayana “kith r through a desire for 
“ securing a friend or earning wealth on wishing th-* welfare of the 
“ king and the people iboakl Dever let olT desperado* who arc a dinger 
“ to all beings. The king who c thcr through corctouincts or throagli 15 
* fear does not destroy flntiets there a commotion spring! op In his 
territory and be it deputed of (hiv) kingdom 

N«r«-d a* Thii law of punlihmcnl has bceti gcnetallt noted for all 
“excepting corporal paniihmcnt for a Brlhm inn a Brihmana «hou!d not 
“be killed In Ul« ease the poniihmcnt Is abating of the bead banishment 20 

‘from the town with n brand mark of a culpnt on the forehead ami a 
“parade on a donkey " \ama “Never ihall at any place bo corporal 
TJUnlthmcnt for aBrihmana bcihonldbokcptln pnion ondcr restraint 
“and the king should giTc him food or be ihould be tied with t rope and 
the king tbould compel him to do labour for a month or half a month. 25 

“Taking into consideration the real lubject -matter baring regard to the 
offence a Brifiraaija may be compelled to perform worki forbidden 
“ffor bhnV" 

Other punlihmenta are paised over through fear of prolixity 

Here enda in the commcntar> on ^ijffatalkja 30 

tbo Chapter on Theft 

tsQtapfinl 

Y£]davatkya Verio aBa 

Thoaa who set fire to a Acid att, thoso who bare Intircourw with 
tba klnR ■ wlrta should be burnt on a pile of Are tho pUa made of rriatw 35 
or othar Rraiw ( 28 * X 

Hero «nda tho Chapter cm Th«fl 


1 CKU Mi 
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CHAPTER XXIV 

On Adultery with women 

The Chaptei of Law called ‘ Adultery 1 is being now propounded 
With a view to adjustment with the punishments £01 the lowest and 
5 other Sdhasas, a thieefold division of the same has been specified by 
Yyasa, “ That has been designated as of three kinds, the lowest, the 
“ middlemost, and the highest Convei sation with another’s wife 
“ in an improper place, or at an improper time, or m a sohtaiy place, 
<c thi owing side-long glances at each other, and ( exchanging ) smiles, 
10 “is known as the lowest Sdhasa. Sending fragiant scents and 
“ flowers, odours, ornaments, clothes, and causing allurement by food 
“ and dnnk, is known as the middlemost Sdhasa Sitting together 
“ m the same seat in a solitary place, with mutual contact, as also 
“ pulling each other’s hair, is known as a complete act of adultery” 
15 Sahgrahanam, adultery , is the ( carnal ) union of a man and a woman. 

As the detection of adultery is necessary for the punishment of one 
who commits it, the Author mentions the means of detecting the same 

Yajnaval&ya, Verse 283 

A man should be caught m the very act of adultery, with another’s 
20 wdc, or whde holding each other’s hairs, or by other signs of excitement of 
lust, also by the admissions of both 

Page 151* 

Mitakshara: — A man should be detected as intent on adultery by the 
knowledge derived from the signs of holding each other’s hairs, and the 
like Kesakessi, holding each other's hairs, is the (particular kind of) pas- 
86 time in which each holds the other’s hairs TJndei the rule 1 of grammar 

1 r[^ kveg P&nmi II 2 27 The rule means this When two hoinony* 

mouB words both bemg in the locative case (rf^), or both being In the instrumental 
case (k*r), are compounded, the sense bemg — ‘this happens therein with that,' the 
compound so formed is Bahuvnhi. 

The locative case is used when the sense is that of seiAng, and the instru* 
inental when the sense is that of striking e g m the example here ifTirg 'hLlI 

I? %5TrKT% The same would be the form when two combat- 

ants hold each other’s hair m a duel An example of the instrumental is 
kfltf liihirt tic i 



TAjMr*nH Ch XX*V*1 \\1UV barn & VarJ.* rf tnfirMrp Ull 

J t~n ttl HI I 

* Two Irom'mvtnotn word* «>mitu together in lienting-thu Inppena 
*therem or mill that, n Ihhuvrihi ounjanml n ft nnr-l" and omlrr 
another rule 5 n t ** The atli'* i ; ( l ) o mn aftrr n Bihnrrihi when 
"tin* fom|«fnmd dfHlnn renj nmt\ of o^ion i\ ot*ix i 1 if added 
»t the end of the cni| uni \n 1 a« U u in an aJ <*rlul J form the 5 

mnramcntil m e n »il ut Tlj< — vfc -r tb<* mcjim u thi 1 rotn 

hu tmmm* VutokK mill a; th < ml when l* h U 1 1 caH» ether s 
luir, or from tlm fro’i aifrr* »f atm *w u intern uric r udi at ihc mark* 
crated hr ih mil* of the La > 1 I \ the tec h an 1 the hie or by 
the fldtmrion (<f ilr fart ) lr 1 b ohm) 1 mi s Lu >wn lain to hare 10 

attemj ted to commit a lultrn 1 »h aid be arrested The me of 

tlie cxjurrsiou 1 anoUier • mfr i nub i m « tu cxclu le a woman 
wl>o In* l*cen »j»j 'tmlol’ (t » lr~^c n i ), or a | roiecte l fetrnle ilave 

'•ulap n| 

'«•« 15 

In rtRird ta adalt ty uf Irt rr >*m wits o* ir i wemm m# tnay U 
apprabetnJul whlla lh»j mutually at t p teS t if r $ hilt or t y rontU of 
am woo* contort, rarh ■» it* tr\r \y Ij* r»!l er tilth, ot by th« »d- 
mb*!on cf the w&tnan er th* man ( S3 ) 

YajnavalVya Vcrc 2B4 20 

Teothmi the hoot of the lower pmrot the bread*, the epper 
firm cot t, thrxhi, and the hair bold cue tetmruboe at aa Improper 
pUee and tone, at alio ulhof loxtthrr on oae teat 

fibukjhir* — Morrorrr brapatn win* Mme* a* if with n 1u*tfal 
deems to ward* another • wife In tourlun" tlie jort (of hrrlodv) 25 
Lwnnp the kw>t of the ( I mrr ) parnirm or tin* garment covertriff 
her breait* or the loeicr i«arti of her U»l\ or the lair of her head 
hkemre, he nlio Imld* comemtnm with her at a»i t mjr jrr ^ icf 
adele i t lu a place which w louch or where crowd* of j*ople lave 

I 1 obi S I — 1 (T 

• Tb<J •Lola f rnutioc i< I mnt ( t. f t rate* f prirmrm tu U* two 
BMitiwtd ilottr tire# marc u 1 inlot M 3—137 u 4 run n*> ond»r 
which U» vi« l it lb Ivl fat lh* fit t to. n\t tU IpopiU-d l n *-TT tb* luln-r 
LUI ewofcwrwt hit « mpt^tl ftew I nielli 1 1 rfFlTT^H aivl Ih dropplflr 
or fli low of tlx* it UnrtHtUJ U *-v*mnL-d f f Inr 1 ihUl II 4 i mrA fc, 
IUlimUHl v 

3 t $ wwdrr a Myopt or *pj*ilBtnu*fct to l^gri U | IH 
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gatheied together, 01 which is obscured by daikness, 01 who closets 
himself with another's wife on one sofa 01 any othei like seat, as if 
intent on having carnal intei com se with hei, such a one should be 
arrested as one who had attempted to commit adultery 
c 5 This rule, howevei , applies to a man about whom there is a 

suspicion as to an offence Of any othei , howevei , there is no guilt, 
as says Manu 1 “ That man, howevei , not before accused, who holds 
1! conveisation foi some (good) reason, shall not incur any guilt, since 
u m him theie is no tiansgiession ” It has been said by the same 
fib Author 2 , that he who forbears when touched by anothei’s wife, such 
a one also may be appiehended “ He who touches a woman at an 
"‘improper place, or forbears when (himself) touched, all that is con- 
sidered as adulteious intei course with mutual consent.” It has 
been said by the Same sage 3 that he, moieover, who boastfully declares 
before a company of gallants thus “ I have enjoyed this charming 
“accomplished woman times out of number” — such a one also may be 
appiehended “ When a man, actuated by vanity, folly, or braggaidism, 
“ declaies himself that he has enjoyed ( the love of ) a certain woman, 
“ that is also regarded as ( constituting) an offence of adultery ” 

^20 Viramitrodaya 

Now on the occasion of treating an intercourse with the wife of the 
king the Author begins the title of law known as 'Adultery with Wo- 
men, which has been split into three varieties by Vyasa m the following 
manner “That has been designated as of three kinds, the lowest, the mid- 
,“dle and the highest Conversations with another’s wife in an improper 
“(or lonely) place, throwing sidelong glances at each other, and(excliang- 
“mg) smiles is known as the first kind of adultery Sending fragrant 
“scents and flowers, odours, ornaments, and clothes, and causing allure- 
“ment by food and drink is known as the middlemost Sitting together 
30 “in the seat in a solitary place, mutually reclining against each other, as 
“also pulling each other's hair is known as a complete act of adultery " 

, There, first the Author mentions the means by which adultery 
-developing into sevual intercourse may be known 

, 1 Oh Yin 356 2 Oh YIII 358 

3 Not found m Manu The however, is to be found in Narada 

Oh, S3I 69 





yiliav+Jkra Cto.xxrv’1 Mltnk^hara — Penal!)/ fat a-JnlUrf lS45 

Yen* tsi I 

The Author now mentions the penal tv for Adultery 
Yajnavalkya, Versa 286 

la tie case of cm of the amt diu, the hijbest amercement la an 
Annlomi 1 ( mtercOOTW ) the middle ( amercement 1 bat n i PratBoma 1 
dtith of the mm, and the loppmj off of the ear and the like of the woman $ 
MiUkfhara —In the cibo of a man of ftDy oE the four c amas n 
man ehall be fined one thousand and eight) /wuw for laving inter- 
course with a woman of his own cute, bat who was another s wife 
or protected When, however ho has intercourse with a woman of 
a lower order, and who is not under die protection of any one, then 10 
he shall be fined in the middle amercement Wien, moreover be 
has intercom-*! with a woman of his own r ir/ia who was not under 
( any one s ) protection, or with a woman of a lower rama who was 
under protection, then a special {wnoltv lias been stated by Manu 3 
“ A BriUimam shall be fined a thousand when he has intercourse with 15 
“ a guarded rxprd woman* against her will , he 
Page 16k* u shall be fined five hundred when ho had con 
n exion with one who was willing ( 378 )- A 
** Bri^urapa shall be compelled to pay a tane of one thousand if he 
H has intercourse with women of two ( classes )' who are under pro- 20 
“ tection for ( a similar offenco against ) a ‘yV/rd woman, the fine for 
u a K^hcUnya and Vaibja shall be one thousand ( 383 )." 

This, moreover shall be understood to hold in the case of women 
other than the wives of the preceptor or a friend y unco Narad* 1 has 
observed u Mother mother’s niter motherin law maternal -unde >- 25 
°wife father’s sister the wife oE a paternal-undc, or a fnend, or a 
11 pupil sister her fnend, daughter-in-law (73)* daughter spiritual 
preceptor s wife, a woman of his own Ootra come ( to htm ) for 
'' protection, the aueen a female ascetic, the nurse, a virtuous woman, 

** and a woman who is of the highest oloas (74). \V hen a man carnally fto 
11 knows any one out of these women, he Is said to have committed 
‘‘ the offence of violating the bed of a preceptor For such a crime, 

** no other punishment is ordained than the excision of the organ (70), i 

1 Boo Ach*r«dhjty». Gkiptor IV Tbc*o tenoi »ro mod with ref«renc« 
to th« an viio com ml U the of fcdaltory 

> Ok- VUL 378, 383 3 7 7 lrthu.fi warns 

4. i.». thow memtio»#d lo Hina Oh VIIL 383 6 OK XII 73-76 

« TPWTiT 1. • the kind of rlm 9 whjr* tlm offeaM U that of ticnr 

In* tunullj tba pr*o*ptor , « wile 
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I Fcrse 286 


In the case of a Pratiloma offence, e g intei course with a woman 
of the highest class, death (is the sentence) for a male of the Kshatnya 
01 other (lower ) class This, however, has a refeience to a guarded 
woman, for any other, there is a pecuniary fine, vide the text of Manuk 
5 “ But even these two 2 , if they offend with a Brfthmani, who is guarded, 

“ shall be punished like a S'Mra, or be burnt in a fire of dry grass (377) 
“If a Yaisya or a man of the Royal tribe has intei couise 
“ with an unguarded Br&bmani, let him (i e the king ) fine the 
“ Vaisya five hundred, but the Kshatriya one thousand ( 376 ) ” Of 
10 a S'Mra, moreover, having intercourse with an unguarded woman 
of the highest class, the punishments are the excision of the oigan, and 
confiscation of the entire property , and of him, having intei course 
with a guarded woman (of a like description), the sentence is death and 
confiscation of the entire pioperty, as has been stated by the same Sage 3 4 ! 
^ “ A S' Mr a having mteicourse with a woman of a twice-boin class — 

“ whether guarded oi unguai ded — if unguarded, he loses the oigan, 
“ and all his property, if guarded, everything ( even his life ) ” 

Of a woman, however, having intercom se with a man of a lower 
tribe, the ears — and by the use of the woid Adi, ‘and the like, 1 — the 
20 nose, should be lopped off For one having intercourse with a man of 
a superior or equal tnbe, a fine should be ordeied 

This mle legardmg the sentence of death &c , is (intended) 
only for the king, he alone having the light to govern, and not for 
eveiy twee -born' 1 individual For such a one the holding of a weapon 
25 having been prohibited by the text 5 - “A Brahmana should not take 
“ up a weapon even foi inspecting ( it )” 

1 Ch Yin 377, 376 

2 t « the Yaisya and Kshatriya referred to in YIH 376- 

3 Oh YIII 374 

4 Here the term used is quite general, but from the test quoted next, it 
appears to be intended for a Brahmana 

5 The Author of this test is not known Balambhatta, assigns it to 
Gautama, but it is not found in that book Gautama on the other hand 
allows the profession of a warrior for a Brahmana when he cannot obtain his 
livelihood by the ways prescribed for him See Oh YEL 6 To the same effect 
are the texts of Manu cited next 
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When, however, while reporting to the king delay occur* in 
time and there is danger of the proper procedure being thwarted 
then one may bimaelf kill an adalterer and the like the taking 
np of arms at inch a tune having been permitted by the text 1 the 
“ twice-born men may take op arm* when (the performance of) 5 

* Dharma is being obstructed* 1 , also 1- 1 By killing a desperado ( m 
“ tent on doing harm ), the slayer incur* do gmlt, whether (he doe* it) 

1 publicly or m secret (for m loch a case) fnry recoil* upon fury M 

likewise in the case of a Kihstriya or a Vaisya each laving in 
tercoarxe with a woman of the other dais’ a fine m each case oE one jo 
thoniand panas most be understood That baa been stated by Mae* 4 
4 If * Vaii}*a approaches a guarded female of the Kahatnya carte or 

* a Kihatnya a guarded VaMyil womin, they both deterve the same 

* punishment a* m the case of an unguarded Brithmad woman 


SftlapSnl 

Now the penalty for Intercourse 

YfijSaralkya Verse a 86 

Forsemal Intercourse with an unwilling woman of the aame caet* 
and under protection, In the caae of a Bribmana and tha Ilk* the penalty U 
the highest amertwraont, For intercourse with the father a *l*t*r aw. death 
only as the Author will *tata* furtb*r oo In tbe third Chapter For baring 
Intercom**, how*r*r with on# not under protection and of a lower order tha 
punishment la the middle amercement. So saya Mann*’ “For a BrfHunapA 
" haring Interecmra# with an unprotected Kshatrly* or a Yalayft woman 
or with a ^Odrft, tb# penalty ahall bt Are hundred In the cnee of an oa^njd gj 
woman bowersr It ahall be on* thousand" (388). “ A BrfUjmaija ihonld 
“ be fined on* thousand for approaching these when under protection 
M For the Kahatrlya and a ValAya approaching a 6ddrft woman the 
penalty ehall be one thousand ( J8t ). 

For Intercourse with women of higher order* in tha case of 6ddra* gg 
etc. death ( shall be the ponlihxnant X and of th* women the ear note 
•to. sb<xld be out off ( X 


1 6f SUna Oh. VHL 848 

Mini Oh. VHL Ml Bee pmge J6 11. 5-8 
3 Be* th* Vnt of Hsao cited *e^i wjdch make* thU clear 
* Oh. YUL 881 
Ttjfi HL1SJ 

n 


6 Oh- m >M, 184, 
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On the occasion of consideimg offences regarding the wives of 
others, the Authoi mentions the punishment ( for an offence ) regard- 
ing a maiden also 

Yajiiavalkya, Verse 287 

5 If any one kidnap a maiden having ornaments on, he shall pay the 

highest amercement, and the lowest amercement m other cases, when the 
maiden belonged to the same varna , m the case of a maiden of a superior 
class, death has been ordained ( as the pnmshment ) 

Mitakshara — One kidnapping a maiden of his own class, who is 
10 about to be mamed, and who had been decked with ornaments, shall 
be punished m the highest amei cement , and one kidnapping a maiden 
of his ovn tube not appioaclnng a marriage, ( shall be fined ) in the 
lowest ameicemen' - For a Kshatriya oi any othei carrying away a 
maiden of the highest tribe death alone ( is the sentence ) From the 
15 l ule as to punishment, it also appears ( to be intended to be laid 
down ) that the girl should be taken away from her abductor and be 
made over to some one else. 


* SsGlapanl 

Now the despoiling of a maiden 
20 Yajnavalkya, Verse 287 

One kidnapping for' intercourse, an unwilling maiden decorated with 
ornaments, shall pay the highest amercement One, however, otherwise 
carry mg her away, the lowest amercement That, moreover, iBinthe case of 
the women of the same caste In the case of higher orders, however, for 
25 the kidnapper death alone ( shall be the punishment) 


The Authoi mentions a penalty foi taking away girls of infer- 
ior tribes 

, Yajiiavalkya, Verse 288 (1) 

In the case of willing maidens of inferior classes, there is no offence , 
30 otherwise, however, ( there is ) a punishment 

Mitakshara If one caines away a maiden of an inferior tribe 
who is full of love ( foi him ), then theie being no offence, ( there is) 
no punishment- Anyatha tu, otherwise however , i e for one kidnapping 
an unwilling one, the lowest amei cement shal] fie the punishment* 
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Mltfiksharfi — For &JUtag a maidtiu 


The Author mention* a penalty Tor defiling * maiden 

y3.jRava.lkya Verso 288 ( 2 ) 

For deflmf however, the lopping ofi of lie bud* and for ( doing ) 
taniUr idj lowxrdi one of a father dtw, death 
PAQE 153* 

M&ikjbarS — In the ca*e of maiden* of lower tnbc* is under' 5 
stood. If one forabty defile*, by nml-*cara or otherwise a maiden, 
who had no sexual den re then his hand should be lopped off when 
moreover he defile* a maiden of a like description b) penetrating 
into the female organ by thrusting m his finger*, then the punishment 
is the lopping off of the finger* together with the fine of six hundred q 
* s stated by Mina 1 u Bat if any man through Insolence forcibly con 
u taminates a maiden, two of hu finger* thall instantly lx cut off and 
** he also deserve* a fine of six hundred " When,Jl>owever he similarly 
defiles, a* liefore one having n sexual desire, even then a special rule 
has been stated by the sane 2 ** A man of an equal class defiling a jg 
H maiden having a sexual desire shall not incur the ( punishment of ) 
u amputation of his fingers, but shall however be compelled to pa) 

M a fine of two hundred, os a deterrent for a (like) repetition.” 

When, however a maiden herself or a sharp woman defiles 
another maiden, there also a special rule lias been stated by the same ^ 
Safe 5 * u A maiden who herself operates upon a maiden, for such a one 
u the fine is of two hundred ( 8G9 ). But a woman who pollute* a 
“ damsel el tall instantly deserve a slaving and also the lojqung off 
M of her two fingers, and likewise ( the punishment) to be earned on 
'a donkey n Operates upon a maiden t e penetrate* into tho 05 
female organ of a maiden 

W ben however a man has intercourse with & maiden of die 
lilgbest tribe, then whether the wus willing or unwilling a hftatnya 
and others sltall Invariably iucnr deatli, Vidt the text of Mans ' 4 “A 
“man of a lower tribe who lias Intercourse with a woman of a higher ^ 
“clflit, sltall deserve corporal punishment” 

Wlieu one lias intercourse with one of his own dus* wlio has a 
sexual desire, tlien be stall pay the maiden * fee of a pair of eowi to 


1 Ck VUL 367 

3 Ok vm. 34^-370 


1 Ok YHX 5fA 
4 cat vim aw 
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her father ; if she be unwilling, the maiden’s fee to the father, and an 
equal ( amount ) as fine to the king For one having nitercourse 
with one of his own vama but having no desire, corporal punishment 
alone as says Manu 1 “ He who has intercourse with one of an equal 
5 “ class, shall pay the maiden’s fee to the fathei if he desires,” also 

“ He who violates an unwilling maiden shall instantly suffer coipoi'al 
“ punishment , but one defiling a maiden of an equal class who has 
“a sexual desire, shall not suffer coiporal punishment" 


Sulapanl 

10 Yajnavalkya, Verse 288 

In the case of willing women of the lower order, there is no blame for 
having intercourse In the case of the maidens of the same caste without 
an intercourse despoiling through arrogance by thrusting the finger, the 
„ cutting off of the hands In the case of the superior women, death only 
lo ( 288 ) 

Yajnavalkya, Verse 289 

For slandering a woman, a man shall pay a hundred; and two hun- 
dred for levelling a false accusation. For connexion with beasts he shall be 
compelled to pay a hundred ; and the middling fme for connexion with a 
20 low woman or a cow 

Mitakshara — Moreover, having regard to the context, a maiden is 
intended here by the word ‘ woman’ IE any person utters a slander 
concerning such a one viz by declaring defects in her, such as the 
diseases of epilepsy, pulmonary consumption, and the like complaints 
25 of long standing, and of a bad type, even if they be ( i e ) existing 
( m her ) , or of having had mixed intercourse, and thus slander her 
saying ‘ She is not a maiden’, such a one shall be compelled to pay a 
hundied Mithyabhisamsane tu, for a false accusation however, i e for 
declaring defects in her, which ( in fact ) did not exist, he shall be 
30 compelled to pay two hundred For connexion with beasts excepting 
a cow, he should be compelled to pay a hundred He, moreover, who 
has connexion with a hinam striyam, low woman , i- e a woman who has 
intercourse with low people — and since there is no partacularisation, 
whether she be willing or unwilling, — or one who has connexion with 
35 a cow, such a one shall be punished with the middlemost amei cement- 


Sfilapani 

Yajnavalkya, Verse 289 ’ 

. cm an occasion of a marriage of a woman one maintaining an exist- 
.r, ln £ defect should be compelled to pay a hundred. For a mention of a 
non-existing one he shall be compelled to pay ten hundred ( 289 ) 


1 Ch VUE 364 & 366 
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Mitakshara— Prosh/iifes 


Y'djilavall.ya Ch.XXlV 
Verse S90 

( some ) iwnct, vide the text of Manu 1 “ That woman who abandons 
" hex (own) husband and goes to another man of hei own lama out 
“ of love ( fox hxm ) is called a Swciium or a wanton woman , slaveiy 
“ is ordained m the descending order of the vai nas and not in the 
5 “ leverse older” And m the case of women having a vama it is not 

possible for connexion with anothei man when the husband is living, 
or even when he is dead. Since a piohibition has been 01 darned in the 
text 2 ‘'Though destitute of vntue, 01 seeking pleasuie ( elsewkeie ), 
“ or devoid of good qualities, ( yet ) a husband must be constantly 
10 ‘ worshipped as a god by a faithful wife ( 154 ) At her pleasure, let 

“ her emaciate liei body by ( In ing on pui e ) flowers, roots and fruit , 
“ but she must never even mention the name of another man after the 
“ death of hei husband ( 157 ) ” 

, Nor even can a woman be a common woman m her maiden 

15 condition Foi a gift is ordained only in the case of a maiden who 
has been undei the guardianship of hei father or any other relation. 
And even m the absence of a giver, it is only one of such a descript- 
ion regarding whom a choice by herself has been ordained Nor, 
moreover, can theie be a deprivation of the privilege of one’s Dharma 
20 ( merely ) on account of a condition of slaveiy Slavery means only 
dependence, not apostacy fiom one’s own lehgion. 

Nor, even a prostitute is a common woman, since 3 there is no 
caste where an intei course is permissible excepting with such as have 
sprung from the ( union with the women of ) lowei oiders And if 
25 she falls within ( one of ) these, then a connexion is not permissible 
as has been mentioned before If ( it be that) they aie spiling fiom a 
Praiiloma union, then certainly they are much more not approachable. 

Theiefore, on account of the degradation mcuned by these 
women by coupling with another man, and by a further lepetition of 
30 a censuied act, as also by reason of the rule of prohibition against 

1 Not found in tlie published edition of Mann Of Harada Oh XII 49 

2 Of Manu Oh V 154 and 157. 

3 Sere, three cases are possible A prostitnte may either belong to 
caste ( 1 ) other than that sprung from an Anuloma connexion of the Varnns, or 
( 2 ) which has sprung from such a connexion, or ( 3 ) which originated in a 
Pratiloma connexion of the Varnas , and the Author examines each case Seo 
Subodhim p 106 11 24-27 and Ba)^mbhatrfi p 340 
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’ • I Verse S90 > 

Anidoma castes, as is the case with a Br&hmana, that is not correct. 
These castes, e g Kunda 1 , Golala and the like, are unending There- 
fore the inference must be drawn that a caste known as Vesyd being 
well known in the world similarly as that of a Brfihmana and the 
5 others, is of an old origin, having sprung from a connection with a 
Vesyd female with a man of her own caste or of a superior one, and 
denvmg maintenance from having sexual intercourse with men Nor 
is this tradition without a basis It has indeed been recorded in the 
Skandapurana 2 thus : “ There aie ceitaan Apsrn asas called Pancha- 

10 u chM&$ their progeny is known as the Vesyd and is regarded as a fifth 
“caste ” Therefore as there is no lule for them to marry and remain 

1 There are defined m Mann Oh III 174 They are sons begotten on 
another man’s wife , when horn daring the husband’s life-time, the son is called a 
Kunda, and when born after his death, he is known as a Golala 

2 The passage m full has been given in the note on pp 154-155 of the 
Sanskrt text It details the account of the origin of the Ve&yas, describes their five- 
fold divisions, the characteristics of each, and the general rnleB governing the olass 
The following is the translation of the passage 

“ The caste known as the VeSya. has been known from long before, Oh 
Dwijas ! Born of ( an intercourse between persons of ) the same caste or of 
different castes, and earning its livelihood from sexual intercourse with male3 (1) 
“ Courtezans known as Pafichachfidfis lived of old in the Oity of the Gods 
Once upon a time they performed a singing dance in the presence of the Lord 
of the Gods (2) 

“ The sago Lurwasa, the best of the sages, learned, fiery and endowed with a 
portion of the God Siva m him, being pleased with their dance and singing, 
ejaculated ‘Excellent >’ (3) 

“He shouted loudly often and often ‘ excellent’, being full of delight Seeing 
this wonderful sight, the women viciously laughed loudly ( 4) (and exclaimed ) 
“ Does this reciter of the Yedas appreciate our skill m einging 

“ Thus seeing from the signs that he was being insulted, the sage became 
excited with anger (5) and delivered a curse thus “ Heoco to the region of 
Earth ! You do not deserve to be among the Gods ” 

* Page 155 

“ Then being full of fright, the Apsarasas began to cry in humility (fi) 

“ They respectfully begged “ Oh protector of the humble, save us 1,1 (7) 
Thereupon the anger of the angry sage vanished, and he delivered the cancellat- 
ion of Ins curse in the presence of the God Sakra thus “ There shall anie a 
fifth caste from these, from ( people of ) the four Varnas, and then the redompt- 
jon pf thesp will takp place, and never otherwise, oh Never-aging ongsj” (Jp, 

_ , , ( pontmwd pn psxt page ) 



J'ijUMlir* Ch (i JnWrour** t r\th prt*!ihtUt J*i5!i 

l rr+r fly I 

fixed to one man, In bavwp connexion Tnth n male of tn etjoal or 
ropenor data there )s»o nn implied, nor (u »nv ) penalty ( Incurml ) 

!ir mm barmp *ccr*3 to them wlren thnw arc not 
Tage 155* andrr the protection of ony one Although 

thne »* no p-nalty rtfll inedible fin 11 verily 5 
inctimd uncc tire rule it that “» man float'! alnravi restrict him elf 
‘'tohuvrife 1 m il«o an cxputicm lax been onlaUiM in the text 
“ tor laving interooanc with brute* or prtHtitutei the JWp)/w/yn 
u exjmtjon i » ordained " 

‘'Gfapafil ]0 

Yajnavalkya \ *nc a^o 

Far bating Inlercctfr*# whh lb* an<J#0owered protected femaJa alarca 
of otbar*, and at*o for intarcoarer with tba rwrtaetrd woman with tholr 
eotuanf llkorlae ooa baring lnt*rc<mr*t wllh woman of tba lower order* 
although approachable ehould be compelled (o pay a poonlly of filly 
paoaa (t90i 


( CWimwd /frt ItU ) 

•* Tbo*4 womro U«o Lsriag ctroe du»p uj«n the legion of the 1 Arth. end 
Witt waotco and addict'd to ee&ioiUtte with gnat tMighl did »»rrk* to tbc 
r«W of |U twlf*-4«ro I arpe (10). 

- TU progeny Upst L, a item thev. l< known «lk» l /lyt t I dull dceorlbe 
tbwlr flee-loW di t tin ct To d i according to tbclr «j«»ECc»Uoa» (11). 

M Tb* Ytlyki are knows aa KaUrall. Itambtl M;1U. UlJkhall Amoag 
\fiyli Ibn Niyikl li known by b«*r Irtaty and It calibrated for ILt ipWodoar 
of Ur d»tM. N ( 1 J ). 

u KallntUi weed |n amoroa* lnterroor*o and It oat who hat worked for 
lha art of alaglng and IltmLbl It known to Ur an adapt In matUra of laanty art. 
k*ddrr«a(lh) 

That woman who alwayt bat Ictorcocrrc with taro three or lit man and 
who U abtolalaly wiaUag in art or Uwaty I* known u UliUiall (14). 

** That waman who abandon! brr own hollaed and goe* to anotbar man of 
bar own T try* Cot of lot* ( for him X l« called a j alaeary la ordained In 

tha d e'er* ding erdar of the f aepoi and not tn the awarding order (15), 

“ JUatralaed In aiweeh, and restricting ber*elf to litrrcoom with a man of a 
higher irlb* #be it regarded a t « linmn* fatal, and la eonrWered u a 
/’•Titrahj a ren among bar lota (16). 

* 6ho, who haring once accepted a foe from one man doca not dr* Ire another 
who offer* one or teaay ropcea, or one who ofltra lha ( aoreralgntr ) near tha three 
world a or eten Indra (17). 


fioch aoae e«n tboogh a l *lf la to be regarded a tirtmma and ehaite 
woman and U rrapoeted aa a JawfnlJy married wdf#(ll»k w 
02 
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By the text 1 : “ In the case of protected female slaves, ” while 
presciibmg a punishment for a connexion with a kept mistress, such 
as a female slave, a wanton woman and the like, it comes to be 
infer entially laid down that there is no penalty when these are not in 
5 the keeping of any one So the Author mentions an exception to this 

Yajnavadkya,, Verse 291 

For forcible intercourse with a DM, the fine is declared to be ten 
panas For several ( having intercourse ) if she is nnwilliog, twenty*fonr 
for each Separately. 

10 Mitakshara: — For a man havmig prasahya, forcible, i e- compulsory 

intercourse, and without the payment of her fee, with a woman of the 
class who maintain themselves by sexual connexion with men, e. g 
a female slave, a wanton woman or the like, the fine is ten panas. If 
several men have intercourse by force with one single woman even 
1 5 when she wds unwilling, then each shall be punished with a fine of 
twenty-foui panas , separately If however, after paying the fee as 
desired by her, they afterwards have connexion with her by force, even 
when she was unwilling, then there is no guilt of theirs, provided there 
is no appearance of a disease in her, since NSrada 2 has laid down t “ A 
20 ‘‘female slave who does not go when called upon, shall not be punished, 
“if she was diseased, or exhausted, or engaged, or was doing the service 
“of the king ” 

Sulapani 

Yajfiavalkya, Verse 291 

25 For a forcible intercourse with a slave, ten panas For many having 
intercourse with her when Unwilling, the penalty for each is twenty-four 
panas ( 291 ) 

YajnavaLfeya, Verse 292 

A prostitute who has received her wages, shall, if unwilling, pay double, 
30 under similar circumstances the man also shall be compelled to pay an 
equal amount if none is received 

Mitakshara — When after accepting her fee, and even when m good 
health, she is not willing for the owner of the money, then she shall pay 
twice the amount of the fee Similarly if a man who having paid the fee, 
35 is himself unwilling, he shall indeed forfeit the amount (paid by him), 


1 Yajn n 290 

2 Not found in the published edition of Narada 
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for the tame Si je 1 has tan! i “If a pnbhc woman declines to receive a man 
‘after having received her fee she shall jay twice the amount (of the fee^ 
u If the man lie unwilluig he stall forfeit the amount even if he had 
paid the wage*.” Similarly another special role also laj been stated 
by the same Safe 2 “The tame ( fine stall be lmpcaed ) on a man 5 
“who does not pay the (stipulated) fee after having had connexion 
“with a woman (of tbit description ) (18) or who had forcible con 
*nenon and who hat that canted rear* by the hind, teeth, or nail* 
“Should a man have connexion with lier in an improper part, or 
“canw her to be approached liy many, he mint pay eight time* tlie 10 
“amount of her fee and a j>enalty in an equal aroonnt (19). M omen 
‘who are prominent among 1 eryis, who are adepts in matters of 
“sexual intercourse snd who are reedenta of the homes there *hall 
“dedare a deemon m cane of any doubt. In disputes arising therefrom i 


Yajrlavalkya Vor8o293 15 

For a man barm* intercourse with a wsnan fa an Improper part, at 
alio wfih a nun, or for pairing urine, the fine dull be twenty-four \Hina j 
a* a] io for bavmc mlercocne with a female ascetic. 

Miriltjhaw — Moreover be who has sexual connexion with one’a 
own wife in the month or sny such other jurt, or discharges the urine 
or excretion m the mouth of a male, or liVernw haa intercourse with 
a female ascetic shall be fined twenty four panas. 


^Qlapinl 

Y&IrTavallcya Versa 

For one having interocurw In the lower parts other than th# female 
organ twenty four For having InUrocmrw with a male or maally r 
approaching a woman who has enicrad the fourth order the penalty Ja 
twenty-four pa^at (193). 


} Kind. Cfc. VL 18 


Oh. VL 18, 1® 
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F&jilavalkya Cli WIV 
Verses 


Yajnavalkya, Verse 294 

For having connexion with an Antyd woman he shall be branded with 
an obscene mark, and banished. If a S'ildia has a like intercourse, he 
himself becomes an Antya For an Antya having intercourse with an .4? ya 
o Vi oman, ( death is the punishment ). 

Mitakshara — An Antyd woman is a female of a Chanddla For 
having connexion with her, members of the three Fai/ias who are not 
ready to perfoim an expiation, shall be fined a thousand panas accord- 
ing to the rule of Mann 1 vie . “and a thousand foi an Antyd woman/’ 
10 and then kubandhena ankyah, shall he handed with an obscene marl, u c 
indecent mark c.g the mark of the female organ, and the king should 
banish them from his kiugdom For one, however, who is ready for 
an expiation, fine alone (shall be the punishment) A tS'ddra, moreover, 
having connexion with a Chdnddla woman, himself becomes an Antya 
15 oi Chundala For one, however, born of an Antya ey- a Chandala or 
the like othei, death alone ( is the pumshment ) foi having connexion 
with a woman of a higher class. 

Thus ends the Chapter on Intercourse with Women 


Viraimtrodaya 

op ike Author mentions penalties for adultery proper (as are) on the 
several occasions 

Yajfiavalkya, Verse 286-94 

For having intercourse with an unwilling wife of another of the 
same earnc and under his protection, the penalty is the highest amerce* 
05 ment, and for intercourse, however, with the father's sister etc. the 
pen vllv is death only as the Author will state in the third book, as says 
ninncr “A Brahmana shall be fined a thousand for an intercourse with 
“1 guarded vipra woman against her will , he shall be fined five hundred 
“when he had connection with one who was willing " Here, hr 
3 Q intercourse with a woman of Another varna of a lower order 
the punishment is the middling amercement In this connection 
Mnnu' states a special rule ‘ A Br.'ihmana having intercourse with 
“an unprotected Kahatrija or Vaisyu woman or with a Sudrft woman 
“shall be punished with five hundred with a woman born of the lowest 
35 "class, however, a thousand A thousand shall aBrflhmann be compelled 


1. Ch VIU 3SG 


2 Ch VIU 378 


3 Cb VIU 382-89 
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•Ho pay for harms Intercourse with one protected In a house For a 
•htbilriya or a Nailya the tame shall be Ibe penally wftb reference to 
a £ndrl woman " By the expression prJfi/vm j in the inverse order t 
HU Intended thai Ihe males ot the Sodra etc. shall be capitally 
punished for having intercourse with a N ally A woman and for a 5 
woman of u lower order the punishment shall be the lopping oft of the 
ear and the noie. This is the meaning This moreover has a reference 
to a woman under protection Thai n) t Minu’ Tbe same loo 
“however for having intercourse with a Drub man! woman under 
** protection shall be pumsbed like a §odra ot be burnt In a hay fire 10 

"If however a Nailya or a kshatriya have Intercourse with an 
"unprotected Brihman! the Naitym shall be made to pay five hnndred» 

"and th kshatriya one thousand For a woman having voluntary 
Intercourse with a man of the same wru or one of a lower order a 
punishment shall be odmlnUte red For one however who has been 15 
enjoyed by a man there shall be no punishment ride the following ten 
Of Mattyaparanm " He however who violates in any way another a 
** wife by force for such a one tho punishment shall be corporeal 
chastisement. Of the woman however there shall be no offence. 

Minn 1 "If a Nailya bis Intercourse with an unprotected Kshatriya ^0 
"woman or a kihatriyA with a N aHyil woman these two shall deserve 
“the punishment the tame as for one having Intercourse with nn un 
"protected Dr&^manl woman." Gautama’ In connection with the punish, 
rnent foraS'idr* aays "Fortn intercourse with an Aryn woman, cutting 
"off of the male organ and deprivation of the entire property and If she 35 
"would be one under protection the additional punishment of death." 
BaodHijratsa* state* the procedure for (the punishment of) death 4 One 
should bum o &odra with a bay fire. lUrita For one haring violated 
"the bed of one of a superior order the king shall have him tied and 
devoured by dogs and shall hato him burnt with faggots Yama " If a 30 
•Dmhmaijl w«non Infatuated b> passion has recourse to a §ndn such a 
one the king shall punish to be devoured by dogs at the place of the 
executions. When a Brflbmoni WO mnn has recourse to a N idlya or a 
* Kshatnyo there shall be a shaving of her head and she shall be paraded 
on a donkey " Bfhaspatl 1 * Where n woman come* to a man s bouse 35 
"and excites his concupiscence by touching him or the like ads she 

1 Oh. till 377-78 

3 Ch. XXL 3-3 


• Ch. Mil 3M 

4 Ch.IL *53 6 Ch. XXIN 15-J8 



nco 


Virnmitrodaya — For Kidnapping a maiden rY&jfiavalkya Ch.XXIV 

I Verses "SG-2D4 


"shall be punished, half her punishment shall be inflicted upon the 
"man Her nose, lips, and ears having been cut off, she shall be 
"paraded m the streets and plunged 1 2 into water, or she shall be got 
“devoured by dogs in a public place frequented by many persons” (286) 
5 Alert krt&m, 1 bedecked with ornaments ’ :. e. bedecked with orna- 

ments for ( the purpose of ) nuptials , a maiden from among those of the 
same vama t e a maiden of the same vama, for one kidnapping such 
a one for sexual intercourse when she is unwilling, the highest amerce- 
ment, otherwise i. c when she is not bedecked with ornaments for 
10 nuptials , one kidnapping a maiden of the same vama, should pay as 
the penalty the first amercement. In the case of an inverse order t. c 
for a member of a lower order kidnapping the maiden of a higher order 
death has been laid down for the kidnapper ( 287 ) 

In the case of maidens of lower orders who are willing and are 
1 j kidnapped the fault of the kidnapper shall not be such as to deserve a 
punishment, otherwise, however, t e when she is not willing, there shall be 
pumsliment for the kidnapper. As says Narada® " For a member of 
"the same vama, for a transgression against a maiden of the same vama 
“with a passion, but, however, that one should adorn her with ornaments, 
oq "and after having duly honoured her he should marry her " In the case 
of one who was unwilling and who lias been kidnapped Sankha says 
"One equal (in vama) should be resorted to after giving her the money 
"price, ornaments and stndhana in duplicate " ‘For defiling etc' For 
defiling a maiden by inserting a finger in the secret part of one who was 
'2b unv. filing, whether of the same or lower vama, the loppmg off of the 
hands of the defilcr should be made In the case of one of a higher order; 
for causing the defilement, capital punishment has been stated Here the 
option stated by Manu ! is admissible " That man who through arrogance 
"forcibly contaminates a maiden, two of his fingers shall be instantly cut 
oO "off, and he shall pay a fine of six hundred panas " (A punishment) 
exceeding six hundred being equal to the cutting of three fingers Here 
Mann 4 "A man of equal caste who defiles a willing maiden shall not 
"suffer the amputation of the fingers, but shall pay a fine of two bun* 
"dred with a view to prevent a repetition of the act” (369) 

Zb " A damsel who herself pollutes another damsel shall be fined two 
"hundred panas, pay double the sulka and receive ten lashes witharod(370) 


1 The Benares edition rends rrafVrr shall be shattered to pieces ’ 

2 CLHlli 3 Oh vni 3C8 4 Ch VIII 369-71 
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1 fTKI I 

M Bata woman wlm pollutes a damsH shall Instantlv hire her bead 
“abated and two finger* cot and alto be paraded over a donkey (371). 

Pollutes i e defile by inserting her flngerr 'woman it a 
young woman (288) 

The Author mentions n pcnaltj for other kind* of dcGIcment by 5 
the verse ' A hundred for defiling a woman etc. Hero by the word 
woman I* expressed by regard to the context, a maiden of her for a 
ihnder by an) one, other than the bridegroom with the allegation of 
her being affected with epilepsy although existing or a similar disease 
such a one shall pay one hundred fxria t at the penalty If however he 10 
makes an allegation as to epllcps) etc which a* a fact doe* not 
exist then be shall pay a Gnc of two hudred panat For a bnde 
groom bowcTcr for making a false allegation a penalty has been 
stated In the first book' under the text Who falsely blames (a girl 
“shall be punlihed with) a hundred. tor pointing out a fault (which lfi 
errst) as a fact, however there is no offence for a brldgroom 

'Beasts tjt beasts other* than cowi *ucb as a sheep and the like. 

For connection with a woman of a lower order, such as a Sudri woman 
or a cow bo shall be made to pay the middle amercement By the n»e of 
the word cha it cumulated what I* established b> tho text of Mant> cited 20 
before ru For Intercourse with a Kshatiiyi or a \ aiiy& woman under 
'protection one shall bo compelled topay tho highest amercement" 0*89). 

The Antbor mentions an exception to tbe text stated before (269) 
pix. A woman of a lower order etc. A female slave not taken over or 
mania gable b) a particular person Is of three varieties One who has 25 
been prevented from Intercourse with any other man but has been 
reserved tor his own enjoyment Is a kept mistress as also a prostitute, 

A kept mistress however shall not be available for sexual Intercourse by 
any person other than himself one who would do service to self In tho 
case of these three enumerated, with the first and tho last even though 30 
intercourse with them is restricted to a particular man, any other man 
having Intercourse shall pay a penally ot fifty pa^at ( 290 ). 

And for tD Intercourse with force with a female slavo or with a 
prostitute the penalty U ten pa*at When a prostitute who Is unwilling 
his been subjected to the Intercourse of many men without break, then 55 
the penalty for each is twenty four pa^at Thus therefore for inter 


1 Yi] Aobira. Ver** CO p 186 Ha# 16 
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course by one or many with a prostitute who is willing there is no punish- 
ment, as also m the case of an Avaruddhd (a woman under protection) or 
a Bhujishd kept mistress for intercourse by men ( for whom they were ) 
restricted, there is no punishment since it has been stated “ Those who 
5 “ are approachable. ” Thus there is agreement with Mltak^hara. 

Misra, however, relying upon the test of Narada viz. “ A twice-bom 
“ person having intercourse with a prostitute becomes amenable to 
"punishment, the fee fora prostitute has been stated to be one pana" and 
thus the punishment for a Br&hmana has been stated to be equal to her 
10 fee and in the form of the middle amercement and thus that there is 
nowhere an absence of punishment. His meaning, however, is this: by 
having regard to the text of Vyasa viz. “ Where those basest of men 
“ have intercourse with a woman who has been approached before by 
“ many, in the case of such a one the punishment is intended to be as 
15 “ for a prostitute and not as for a married woman, " by which such a 

person has been declared to be the basest of men a punishment has 
been stated for intercourse with one who has been approached before. 
Moreover, under the text of the Author 1 “ he should be solely 
“ devoted to his wife” in r the first book, (and) moreover, having regard to 
20 the fact that the Author has by implication prohibited an approach 
to any other woman than one’s own wife, it should be inferred 
by the expression gamydsu i e intended as approachable, to 
indicate those who may be approached for a small penalty as 
compared with others, moreover, it cannot be ( maintained) that 
25 even although intercourse with a prostitute is prohibited, there 
-- is an .absence, of punishment, as there is no authonty Narada l ias 
stated a fine by way of a penance m the text: “The punishment for 
“one who approaches the unapproachable is declared to be laid by a 
“king as a penalty, the rules as to penance are for the purging of the 
30 “accumulated sm” and that the Author has stated the penalties as Ten 
panas etc ’ and thus there is a conflict, because the penalty in the tex 
under consideration is m regard to a Jsudra. Thus it should be inferred 
that where the Author has stated fifty for a Jsiidra, there for a Brflhmana 
the penalty is five hundred, for a Kshatnya, the first amercement, and 
35 for a Vaisya, half of it In this way it appears that m a place where ten 
. panas are - mentioned, double should be inferred for a Vaisya (292) 

Ayondvih, ‘ m an improper part etc ’ For one having intercourse 
with a woman through the mouth or the waist, or with a man m 
1 * e Yajfi see Y 81 p 210, lines 10-11 
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\ trx t nj 'll I 

lb c mouth ot the waist having iutei course by penetration the penalty it 
twenty four fanas By tho use of the word afit the Author oddt an 
enhanced punishment than that mentioned before in the case of those 
who ore approachable ( ’93 ), 

The only J woman » c a LfiimUll woman hiTing intcrcourte 6 
with a member of the firtt three ordert thould be branded with 
nn obscene tntrk i t an iridescent mark » t tho mark of tho 
female organ and thould be banished from the territory A ^ndro 
bowerer haring intcrcouno with an antul woman thould only 
be branded similarly with the mark of the female organ but thould not 10 
be banished. For a member of tho antja tritr haring intcrcourto with 
an Arva woman the punishment (l*) death ( 294 ). 

That endi the Chapter on Adultery with \\ oraen 


t^ilapfint 

NijtUvtlkya Verao *94 15 

Ont who U born In thi lovr^l U th* lowMt b«low which lhar* la no 
lowar (trad* of » Sfldra cast* for haring laUremirao with iracb a on* i.r 
with a Cb&cd&la b* abouldb* branded with a raork of o hcadlraa corpse 
and should b# expelled. A SQdra, bowirar ahould aimply b* branded aa 
aboT». IIo abeuld nsllbsr ba expelled nor punlahed. For haring InUreouraa 20 
with an unprotectad twice- born woman death alon* la for a Sodra ( 94) 

In the l»ok ©u I yutroM ra another Title of "Law n The 
mataal relation* ot men and women has been propounded by Maim 
and Nandi- There Nanda* tayt i “That title of law in which tne legal 
Voles for women and men also regarding marriage and inch other rets 55 
“t lexis are stated It called ‘ tbe Mutual Relations of Women and men. M 
Harm 3 alio say* ‘ Day and night, women moat be kept In dependence by 
u tbeir own male*, and il they attach themwlve* to lenrual enjoyment, 
they mu*t be kept under one • control " 

Although a *mt mutually ^ between the husband and wife at $0 
plaintiff ana defendant In the king 1 court it prohibited, 3 ttill when 
trun*gra*ion of their mutual datie* bat been mentioned directly or 
bv beamy the couple thould be restored to the right path by the 
king by a fine or the Dice (penalty), otherwise he become* 
blameworthy Thi* is tho precept laid down for a king In connection 35 
with the dntiet of Hatband and wife in the Qtapter culled ‘ the 
Dude* of a King* in tho book on VyawnhAra Thu, moreover, baa 
already been di»cus*ed in detail in the chapter on Marriage, and ao has 
not again been mentioned by the Ix>rd of the Yogi* 
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Mitakshara — What is PiaMrqa ? 


t YAjflavalkya Ch XXV 
Verse £95 


CHAPTER XXV 

Miscellaneous Disputes (PraMrna) 

Now is being commenced the title of Law called Miscellaneous. 

o \ 

Its natuie lias been stated by Narada 1 “ Under the head of Miscellaneous 
5 “ ( Disputes ) are compused Law Suits depending on the king, ( such 

“as) trausgi ession o£ the King’s Commandments, as also obedience 
“ towards his injunctions ( 1 ) Giants o£ towns, the divisions of the 
“ constituent elements of a state, the duties and their opposite of 
“ Pdlhandis, 2 Navjama-s, S 'rems and Ganas ( 2 ) Disputes, likewise, 
10 “ between father and son, neglect of (prescubed) penances, abstraction 

“ of gifts (made to woi thy persons), and also the wrath of the anchor ites 
“ ( 3 ). Sinful confusion of castes, the rules regarding their means of 
“ subsistence, and ( m short ) whatever has not been noticed m the 
“ preceding titles of law, all that shall come under ( the title called ) 
15 “Miscellaneous ( 4 ). ” 

In the Title of Law called the Miscellaneous, such disputes as have a 
reference to the transgression or the obedience of the king’s commands, 
are closely connected with the king In such cases, the king himself 
must assume the role of a contending party against such persons as 
20 act hn violation of the (laws of) Smrtis and usage’, and decide the suit. 
By saying this, the definition necessarily comes to be laid thus “That 
“suit wherein the king is a party is called Pi (Llama or Miscellaneous 3 ’’ 
Page 157^ 

There the Author mentions a particular panalty for a particular 
offence 

25 Yajnav&Ikya, Verse 295 

He who either omits or adds anything by writing in the king’s edict, or 
allows an adulterer or a thief to escape, shall suffer the highest amercement. 

Mitakshara — He who writes rajasasanam, the king's edict, by 
exhibiting either less oi moie area of the land gi anted by the king, 
30 he also who aftei apprehending an adulterer or a thief, lets him off 
without making bun over to the king, both these shall be punished 
with the highest amercement- 


1 Oh xvn 1-4 

2 All these terms have been explained before See p 1229 and notes 1 & 2 

3 This is the definition of the Frakirna, and the description of it given by 
Narada above, as also the enumeration of titles ■which may be included therein 
It is clear that it includes those kinds of disputes where the State is a party, t °* 
Disputes of a Public character Of The Public Law of the Roman Jurisprudence. 
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Virarattrodaya 

Nfirada ha* defined 1 the title of law called ‘Relation* between men 
and women “Where the ritual of marriage of women and men l*, 
“deferibed that title oflaw is called Relation betweenmenand women. 

This chapter bavins been in terms already dealt with by the chapter 5 
on marriage the Author paste* it over and begins by an entire chapter 
the title of law known a* Miscellaneous and characterized by Norada' 
as follow* ( tome as Mltfik$haril on p 1364 lines 4-15 ). 

Yajfiavalkya \ cr»* jgs 

One who writes b% dther omission or addition an order commanded 10 
by the king for him a* alto for ono who lets go on adulterer or a thief 
the penalty {« the highest amercenrnt. By the first u*c of the word a/i 
It included an adverse implication and by tho tccond a*e (an addition 
in) the writing 


*5Q|apaijl 15 

Y4|?laratk)a Verao at>3 

He who omits from or add* In writing to tht order of tho King for 
him and for one wbo ha* icrual intercourse with otbare wlvtt aa alto for 
one who let* a thUf off tbt penalty Is the higbett amercement (*95). 

A* incidentally occurring m the context the Author mention* a go 
penalty alio in cate* other than tho*c which depend on the king 
Yajnavalkya, Verso 206 

For defibof a Dj cm wilb tn tmeitable lh®f, ibe nnaldmient (ball be ibe 
btbetf amercement a K^halnya, the mHdlemort a V ally a, the lowed, and 
a S'Bdra, balf of the lowed amercement ( ibatl be tbe panhJnnent ) 25 

MiUkthara — Dl^hayitwS, for de fling a Brilhmana x •£ making him 
eat an uneatoWc thing, abhak$hyej}a t* the urine, fora* <Sre, or any inch 
thing mixed with food or drink, a men becomes liable to be punished 
with the highat amercement for *im 3 arly defiling a K*ha 
tnya, however tlie middlemoit ( amercement ) for defiling a Vafiya, 80 
the lowest or firit ( amercement) and for deGllng a S'fidrt be 
become* pnmahable with half the firtt amercement Thi* i* tho 
connection. For defiling with garlic or other similar uneatable 
thing* a greater or lew punlihment ahonld be determined by regard 
to the greater or let* magnitude of tbe offence. 35 
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rYajnavatkyU tti XXV 
| Verse it 800-897 \ 


Viramitrodaya 
Yalnavafkja, VersC 296 

For one accusing a Brahmana with having eaten an uneatable thing 
such as fish etc the highest amercement, for accusing a Ksbatriya, the 
5 middle amercement, for accusing a Vaisya the first amercement, for 
accusing a &udra half of the first amercement, shall be the penalty (296). 


^ulapani 

Yajnavalkya, Verse 296 

For polluting a Br&hmana with non-eatables such as the fish etc the 
10 punishment is the highest amercement ; the rest is clear 

As for the higher punishment mentioned by Vishnu 1 “One pollut- 
ing a Br&htnana with an uneatable shall be punished with ten gold coins”* 
that has a reference to serious (allegations) e g. about eating garlic and 
such other uneatables (296) 


15 Yajnavalkya, Verse 297 

He who deals in false gold, also one who sells nnclean meat, shall be 
maimed and also compelled to pay the fine or the highest amercement 

Mitakshara *. — Moreover, a goldsmith or other dealer m gold who 
palms off Ealse gold prepared by the addition of lustre ( to a base 
20 metal ) by chemical processes, and a butcher or other dealer in flesh* 
who habitually sells unclean meat e g the flesh of a dog or other 
„ . like animal — and by the use of the word cha , ‘ also aleo one who 
palms off imitation silver or other metal ( as good metal ) — all these 
shall be ( maimed by being ) deprived of the three organs viz- the 
25 nose, the ears, and the hands. By the use of the word cha, 1 and 
also — shall also be compelled to pay the fine of the highest amerce- 
ment, which comes to be inferred from ( the use of ) the (expression) 
cutting off of the organs. As for the punishment mentioned by Mann 7 : 
“ But the king shall cause a goldsmith who behaves dishonestly, the 
30 “ most nocuous of all the thorns, to be cut to pieces by razors ”, that 
has a reference to the gold of a Deity, a Brahma na or the King 


1 Oh V 97 


2 Oh IS 292. 
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Vlraiiiltrodaym 
Ysjflavalky* Vmi 277 

A goldsmith or tlio llko dealing falsely and in similar manner 
Kitlaxk, *in false, 1 c counterfeit gold creating an appearance of gold 
a botcher or the like habitually aching andean \x bad meat, auch aa the 5 
flesh of dogs etc., abould be deprived of three organa nr. the note, the 
ear nnd the hand and should be compelled to pay the highest amerce- 
ment. By the 6 rat use of the word cha Is induded the banishment etc 
of a BriU?matja who Is andesemng of a corporal pnnishment by tho 
Second use the Author intends the prescribing of a cumulative punish 10 
ment By the word lm ‘however the Author excludes other cases auch 
ns those which have a reference to the fpld of tbe gods or of the 
Brilhtnai?n as per the following text * 1 M A king should hack to pieces with 
“edged weapons a goldsmith tet on unjust dealings as the basest of the 
‘ offenders of all sinners and tho greatest thorn" ([29 7). 1 5 


^QlapSnt 

YSJSsvnlkyx, Verss 397 

Out whodsals in counUrftlt gold by pattlnjj on a oolocrablt mroi- 
hlancs tho«* who s»ll prohibited rasat by deicrlblos It as goat meat or ths ^ 
Hk* allowed by law should be deprived of the three organa te the now -U 
tar and hands (297). 


Yajilavalkya Verw 298 

For any injury earned by a quadruped, when Ibe keeper was crying 
loudly 'Be away , there shall be 00 blame shmlariy (or Hke Injuries rawed 
by wood, earth, stoat, arm, or a yoked beast 25 

Mililqhari — For the offence of biting a man or the like com 
mitted by a quadruped such as a boll an elephant, or like animals, 
tbe blame shall not accrue to the ownerof the boll or any other animal 
when be waa loudly crying Be away Similarly tor an Injury 
likewise caused by the throwing of a club, a dod of earth, an arrow or 80 
a atone, by means of the arms, or by a yoked beast u $ by a bone or 
the like while carrying a yoke no bfame shall accrue to the thrower 
of the wood etc. wbenoe was crying ‘Be away The object in stating 
that there is no offence m any injury caused by throwing ft wood 
&c. is to indicate that there is no penalty for such Injury However 85 
the penance for doing anything even unintentionally doea verily 
exist By the dm of the words wood &c. tbe mtssiles of iS'oifi, 
Tamara and the like are also Included. 


h Of Hum Ct. IX *9? 



1&68 faitakshara & ^Gla —'Injury bu conveyances &c 


C Y&jliavalkya Ch XXV 
Verses 898-299 


fsDlapani 

Yajnavalkya, Verse 298 

On an attack by a bull or like animals, one who previously shouts 
loudly ' Be away’, for such a one there is no fault which can deserve 
5 punishment So also in the case of one practising at clubs or lumps of 
earth, who before shouts out with the words, ‘Be away’ there is no fault (298) 


Yajnavalkya, Verse 299 

In the case of injuries caused by a conveyance owing to the nose-string 
having been snapped or the yoke and the like having been broken, or by 
10 a rear motion ( of the animals ), the owner shall not be blamed 

Mitakshara — Moreover, the string which is used m the nostril 
is ( called ) the nose-string , that cart or other conveyance where the 
nose string of a bullock yoked to the cart has given way is a chljinna 
nasya conveyance, similarly ( m the case of an injury caused ) by a 
15 conveyance where the yoke has given way By the use of the term 
Adz, 1 and the like, 1 where the axle or the wheels or any other part 
is broken by the vehicle moving rearwards i e backwards, and 
by the use of the word cha, 1 also \ by going crookedly or coming in 
front For an injury caused to men oi otheis, the owner or the 
20 driver, adoshabhak, shall riot he blamed, since the 

Page 158* mjuiy was caused by no action on his part So 

also Manu 1 ( says ) “ When the nose-strmg is 

“ snapped, when the yoke is bioken, when the vehicle turns sideways 
“or back, or when the axle of a conveyance is broken, and similaily 
25 “ when a wheel is broken ( 291 ) When the leather thongs, and 

“ similarly the i ope round the neck or bridle aie broken, and when 
“ the driver was crying ‘ Be away, 1 Manu has declared that in such 
“ cases there shall be no punishment ” 


isfilapani 

30 Yajnavalkya, Verse 299 

That which is placed on the nose is nasya. When one is injured by a 
conveyance earned by bullocks whose nose-strings are snapped, so also 
by a caTt with its yokmg-pin broken By the use of the word dch, et cetera , 
are included the wheel and the like By such (conveyance) while ridmg 
35 hack if any injury is done the owner does not incur any blame (299; 


1 oh yin 291-292, 
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The Author mentions tv punishment for the owner In case of neglect 

Yajfi&vTtlkya Vorso 300 

The owner erf an annul pcnjened of tmks or boros, who although 
having the power sfll hi* fo refieve, jhih pay the lowest wntreemtut, uni 
a Bootle, H the sufferer cried foe help 5 

Milk ^hiri- — While a man is being injured by animals daduh^ribtul}, 
possessed of iusLs, such as an elephant Ac. Jjfcgirfrih, or of horns, 
such as bullocks Ac., who are driven by an inexperienced driver and 
the owner although be was competent does not relieve them and 
then neglects them, then be shall pay the lowest amercement for 10 
having engaged an unskilled driver When, however he does not 
relieve even when the sufferer cried 11 Oh I am ( b ein g ) killed, n then 
a double ( fine shall be paid )• 

When, however he engages a competent driver then the 
driver alone shall be punished, and not the owner as aayi Minn 1 u If 16 
“the driver be skilful be alone shall be fined n Moreover, special 
punishments shall be determined by regard to particular animals 
( concerned ) as says Man* 3 1 u If a man is killed, the gcult will be at 
u once the same as ( that of ) a thief, for large animals such as cows 
u elephants, camels or horses, half of that ( 296 ). For injuring small 20 
“ cattle, the fine ( shall be ) two hundred panas the fine for beautiful 
u wild quadrupeds and birds shall amount to fifty ( panas ) ( 297 X 
“ For donkeys, sheep, and goats the fine shall be five mAtfias and the 
“ punishment for kilhng a dog or a pig shall be ons wA^ha ( 298 )P 

Virsmltrodsya 26 

Yfiftavalkya, Varaaa 208-300 

When the owner of a quadruped loudly warns people with the words 
"Be away bo away , and any man is kilted by an elephant, a bull, or the 
like such owner is not guilty of any offence similarly docs twt an offence 
occur on the part of one warning people with the words "bo away 30 
for any injury Oausod by wood etc stored in a cart, and also by 
others apart away from it (398). 

So also the owner of a cart or any other vehicle Is not guilty on 
account of any Injury caused by the backward or forward movement 
of the vehicle due to the noeo-itring having been, snapped or the yoke 55 
or the yoke-pin being broken ( 299 \ 
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On- Cit. XXY 


If one who is competent does not otter relief to one who is being 
injured by a horned beast such as the cow, or a tusked one, such as the 
elephant etc. such a one should be punished with the first amercement. 
Similarly w hen a loud cry is raised and he does not give relief, he 
0 should be gnen double the punishment. Yigieru 1 conveyance \ f t\ 
tint which is ) oked; auu the yoke .. e. the wood of the yoke. By the 
first use of the worn re / t> ‘ ..iso is included the snapping stated oy it. 
and by the second use is stated the snapping without the fault of 
the driver, rs Mantd his declared a punishment for the owner for a 
Id) fault of the driver thus : il Where a conveyance goes astray on 
“account of the fault of the uni or. there the owner is liable to punish- 
“rr.eut; when injury is causeu. the punishmentis two hundred (pay rs)*. 
In the expression ‘do aw ay’, the use of the word an does not exclude 
the tendency to ktlb Bv the use of the word tath\ ‘also’, a third time 
15 are included e mmals like the female fox etc, (500). 


Sulapafll 

\ djna\ alky a, Verse 500 

The ow tier of horned boasts such as the bull etc, as also of the 
annuals w ith tusks, or tooth such as the suss etc. not offering relief, 
20 although competent, when one is attacked by these shall pay the first 
amercement. If the sufferer loudly cried for help such as Take away 
the bull or the monkey " slid if relief is not given, then he should pay 
double ( S00 ) 


Yajnavalkya, Terse SOI 

25 He Vi ho charges an adulterer as a thief shall he made to pay a foe of foe 
hundred For him who takes money and lets him go f eight foies (of) the same. 

. hlitakshara* — ^Moreover, out of fear for the disrepute of one s own 
family, he who accosts a jaram an adulterer with another mans wife 
charges him chauxa auu fid r, aud says 1 Get thee gone.' dapyaij p-accha 
oO salam damam. shall he made to pay five hundred as f-ena'tc i» r. that kind 
of fine in which axe five hundred ponas- He, moreover, who accepts 
money from the adulterer, as a bribe, snd releases the adulterer, such s 
one shall he made to pay eight times the amount of the sum so received- 


1 Ob, Tin 2P4 



rj/fwrjttTfl cb xxv- 
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Ylro-, id\tu ft Mltl— For Stdihcn. 


n 


Vlr*mltrod«ya 
YSJnavalkya Verse jqi 

One accusing on adulterer as a tbief out of fear of disreputation of 
the family, shall be made to pay a penalty of fire hundred panat. Haring 
accepted money payment as a bribe one who let* go an adulterer 
•honld be made to pas a Gne dght time* of the amount received (.301) 

*>QUpfinl 

Ya]fl*valk>a \ erw 301 

Out of fear for a dlwputo of (onaa) family oo« charging an 
adultem with tbt word* ** Here U a thief mooing away ** ahatl be 
punUhtd Dra hundred. Oo« accepting monoy and reltatlag an adulter? r 
•ball be compelled to pay eight time* tho amount ( 301 ) 

Yajflavalkya, Verso 302 

The kmj should biooh, alter cultnig oil hn toape hbn who alway* 
Imprecates upon the Vmj who calumniates hra as also he whodmdgei 
hb seaet cormieU 

MiUkjhir* — Again, one (mprmtm r evil upon tlie Ling e 
Inimical *entiment* toward* the king alway* 1 e vrlw speak* often and 
often, as al*o one who Uuyarrakroiakarhjam calummalts him, 1 e the 
long 1 t- who bsi* a liabit of defaming him a* also one who divalge* 
t. 1. reveals to unfnendly persons, Unrasntrin, his secret counsdt, calca 
kted to increase the prosperity of hi* own kingdom, or to bring about 
the fall of another kingdom, the king should cut off the tongue of 
such a one and banlih him from In* own kingdom 

For stealing the treasnry, or for a like offence moreover death 
alone b* the punishment) ride tlw text of Murah **On thoae wIkj rob the 
king ■ treasury, and those who pertbt in opposing ( his commands ), 
K he shall inflict vnnons kinds of corporal punishment*, likewise who 
■conspire with the enemies.” 1 ^ nriou* ( kind* of ) punishment* c-g 
confiscation of the entire property catting oil of a limb, death «Lc- 

Even where there 1* confiscation of hi* entire property, that which 
i* the mean* of hi* livelihood most not be attached excepting the 
implement* of theft, a* nays Handah H The weapons of soldiers, tho 
beasts of harden and tlie like of those who maintain themselves by 
‘ conveying the goods ( of other* \ tho ornaments of pnWic women, 

1 CL IX 275 

n 


t CJL XV IL IQ-11,* 
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“ the various musical oi other instruments o£ those who are profi- 
“ cient m these (10), And any implement 1 by which artificers gam 
“ their subsistence, must not be laid hold on by the king, even when 
“he confiscates their entire pioperty (11)” 

Page 159 * 

5 On account o£ the piohibitive text, viz “ for a Bnthmana, how- 

“ ever, there shall be no corporal punishment,” the shaving of his 
head, and the like should be made m the place o£ execution, vide the 
text o£ Mann 2 : “ For a Brahmana, however, ( the punishments are ), 
“ the shaving of the head, the bianding and banishing from the town 
10 “ viz , by branding his forehead with the maik of the ciime with which 
“ he is charged, and by making him ride out on a donkey ” 

Viramitrodaya 
Yajnavalkya, Verse 302 

One who indulging loudly m denunciations of the kmg i.e. one 
15 traducing the kmg, or one communicating his secret counsel to his enemies, 
should have his tongue cut off and be banished Tins is the meaning 

By the first use of the word cha is included the ^punishment of) 
depnvation of the entire property stated m the text of Narada 3 viz "For 
“one who decries a kmg who is pursuing his own duties shall have his 
20 “tongue cut off if his mind is not inclined at the deprivation of the pro- 
perty ” By the second use of the word cha are included punishments 
prescribed by Manu 4 m the various offences m the following text . “On 
“ those who rob the king’s treasury, and those who persist in oppos- 
“ mg ( his commands ) he shall inflict various kinds of corporal punish- 
25 “ ments, likewise on those who conspire with the enemies 

^ulapani 

Yajnavalkya, Verse 302 

One who makes a public accusation against the king in the presence 
of a large number of people, one who traduces the king, as also one who 
30 discloses his secret counsel which is the basis of the stability of the 
kingdom, should have his tongue cut off and be banished, For a Br&hmana, 
however, only banishment ( 302 ) 


1 Dr Jolly, edition reads sailor Fr ‘ The tools of artisans/ 

2 Not found in the published editions of Mann 

3, Oh.JXV-XVI 30 4. Oh IX 275. 
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Yajflavalkya Verso 303 

For out wbe *ell* whit «• found cn a dead body and Gkewtse for 
bun who rtrikes hi* Cum ( Knhm ) and ( alw ) for nan who ootmil lie 
Vrn^ | conveyance or throne, the punuhnieut b the highest amercement. 

MiUtihin — Moreover, for a verwlor of wltat is found on the 5 
body ot a dead perron e </ clothes, flower*, and tiie like for one who 
strike* hi* Cum t e the father the preceptor and the Uke and likewise 
for one who, witlioat the permission of the king mount* on hi* con 
veymna cj) the horte the elephant and the like, a* also ha seat, tuch a* 
the royal throne or the like the punishment it the highest amercement 10 

Yiramltredaya 
Yajdsvalky* \ erse 303 

For one who aelli article* such a* a garland etc. found on a dead 
body, as also one who ttnke* a preceptor and for him who mount* a 
horse belonging to the king or hi* throne without hi* permission the 15 
penalty I* the highest amercement By tho use of the word tathd, alto , 
are Included those who beat their wive* or ion* with anything other 
than a ropo or a bamboo stick or at a place other than the back (303). 

ikilipanl 

Yfijftavalkya Vmo 303 20 

Fct on* who nils clothe* and tho like placed on a d*ad body tho 
ponUhmont U the mlddlo amercement a* nl»o for on* who boat* a senior 
or on* who mount* the king ■ conveyance or thro do ( 303 X 


Yajflavalkya, Verse 304 

For him who pal* not both eye*, bin wbo predict*’ evfl of the knf and 
for a S' udra hvmt u a Brahnaija, the pma bm ent b etfbt hundred (jKinas), 
Hhikthara. — Again, be moreover wbo through anger puts out 
the eyes of another, he also, wbo being u scholar In tl» aaence of 
astrology bat wbo, not being the preceptor or a liko other well-wisher 
(of the king ) predicts an evil i e- on inauipidoo* event about tho 
Img e. g By the end of the year you will be deposed from your 
“throne ’ or tbe like, and likewise one who being a S t fc/m, with the 
object of getting a meal, exhibits tho sacred thread and other ms rkj 
of a BrA^mana (on hb body), for (all ) these tlw punishment is eight 
hundred ( pan gs ) u » that kind of punishment m which there are 

It*uy*l»oni«a ‘who lmpr*c*U» trU or l, *pr%*di #rll 
nport abciil tie kief] or eIjo, vho “obcyi tb* ooamxndi of the iky’i Muni**,” 


25 


30 


85 
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eight of a hundred panas For a SMra putting on the disguise of a 
Brahmana with the object of getting an anniversary meal, the punish- 
ment prescribed in another Smiti should be observed viz “A mark 
“resembling the sacred thread should be carved on his body by means 
5 “of a heated pin.” For one wearing the sacred thread or other sign of 
a Br&hmana for obtaining maintenance, death alone (is the punishment), 
vide the text : “ He should corporally punish those Sftdras who wear 
“the marks of the tmce-bom ” 

Vlramftrodaya 

10 Yajnavalkya, Verse 304 

For one piercing the eyes of another, as also for one who performs 
a behest of an enemy of the king, as also for a Sudra subsisting on alms 
received by wearing the emblems of a Brfihmana, the punishment shall 
be eight hundred panas. This is the meaning 
15 If while living as a Brahmana a Sudra lias sexual connection or the 
like with a Brfihmani then he should certainly be put to death Vide 
the text of Manu 1 “ All these the king shall punish, as also the 
“ Sudras who wear the marks of the twice-born. ” “For a Sudra wearing 
“ the garb of a Br&hmana for (participating in the) smdrta performances 
20 “ such as a meal at a srdddha and the like, the king should brand the 

“ sacred thread on his body with a heated wire, ” the above punish- 
ment laid down in another Smrti should also be observed. The text of 
Manu 2 viz “One though born low, through avarice earns a living 
“ by the (. performance of ) acts proper for the highest, such a one the 
25 “king shall deprive of all wealth and banish”, has a reference to a Vaisya 
and a Kshatriya By the use of the word tathd, 1 also is included the 
case of one who predicts an evil of the king such as “at the end of the 
“year you will be deposed from your kingdom. ” { 304 ). 

Sulapani 

30 Yajnavalkya, Verse 304 

Those who pierce the two eyes, those who predict evil of the king ; 
for a Sftdra also who m the garb of a Brhhmana earns a livlihood, the 
punishment ib eight hundred panas, as says Vishnu 3 " For striking 
“ out both eyes of a man, the king shall not release ( such a one ) from jail 
35 " as long as he lives, or he shall order him to be reduced to a similar state,’ 

( 304 ) 


1- Ch IX 224. 


2 Oh X 96 


3 Oh V 71-72. 
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The Author mentions ft penalty for wrongly deading ft iuit 
through anger, stance or like other cause 

Yajflavalkya, Verse 305 

After, however, reviewing judical proceetfiap whkb hire httn 
wr«i|ly dtadtd, the assessor* lo^dhtr with the victorious party shodd be 5 
fined h tw*t the amorml m dispute. 

MjUVjhirt — YyavraW*n,;tWiao2 jrrttednvji dnrdr^hUn, which are 
immyfy deaded la contravention of tl* Smrti end Usage and which 
era account of purion. a ranee or like oilier cause are inspected M 
being Improperly conceited, die king ilionld buniclf deckle properly 10 
again and the assessors, together with the notorious party in die 
former tnal, whose guilt hai been established sliould each be com 
pelled to pay twice the amount of the fine which it prescribed for a 
defeated party in a Bugatwn In the text's ** out of passion a vance,** 
there is no role of pnnubtnent tor the ( wrongful ) winner j and thus 15 
there is m this verse no ( fault of ) rej>dit»on of the former text 1 

When, however a wrong decision is given in ft suit on account 
of the fftnlt of the witnesses, then the witnesses alone should be 
punished and neither die warning part) nor even die assessors 
When, however & wrong decision is given In consultation with the 20 
king, the assessors atid all oditra shall be pnnubed, nde the Itil 1 1 
u One quarter [ of the inqnlry together with the king) goes to the 
u offender , one quarter goes to the witness ; one quarter goes to all 
the memben of the court ( and ) one quarter goes to the king M 
Thu text 1 moreover, is intended to demonstrate the ^uilt of the king 25 
and others ( to ) each severally and not of distributing the share of 

1 Y4)tL H. 4 *« p. 813 lb 8-6 iLore. Tbs tin* for tb* wtongfcl vlaasr i» 

Dot mentioned In IL 4 mad *» Udt text li not open to tbs objection •! tbo fsnlt 
oi repetition #r tautology 

* of NtiwU Ch. UL 11 too e 1« UL 11 Ct with this Msnu Ch. VX1L 18, 

16 (co 

By tbeve text, ersn tho*o lodge, vU do not deUbermtely gir» e |al*j decUlon, 
bat vbow ixtiion cwnes to bo -wncif, cn Eoownt of their button Llr, *ou tt the 
t*Ul, n» *ija*Ily guilty 

Medhltltlil 1 , of opinion Oat the guilt gew to the king if the scntenco nn 
pEttodby him, otberwbe *ot. 

3 I * the Urt of Nirad* quoted shore. 
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the ( aptit va 1 ) unseen result (to be known hereafter) to each severally, as 
it has been said 2 * * * : “ An apia ua generates a result which ( individually ) 
“ accrues to the actor ( alone ) ” 

Viramitrodaya 

5 Yajnavalkya, Verse 305 

The king should try again causes at law m pursuance of the (rules 
of) Sdstra when he comes to know that these causes have been wrongly 
investigated through of feelings of passion, malice, anger etc and 
the councillors who tried the first cause should be severally punished 
10 with twice the amount involved in the suit, along with the successful 
party who got success by the wrong investigation. In some books 
instead of pfthak, ' separately ’, the reading is damam ‘ punishment. ’ 
Although as stated before, the punishment for the councillors has been 
here declared by way of the statement of a rule of punishment for the 
15 successful party, the first use of the word tu, 'however’, discriminates a 
cause honestly investigated by councillors from the one where the coun- 
cillors become punishable on account of a retrial By the use a second 
time of tu , 'however', is excluded the punishment of one who has been 
fraudulently defeated (305). 


20 Sulapani 

Yajnavalkya, Verse 305 

When judicial trials held according to law are again investigated 
with the help of many Br&hmanas versed m the Shstras, if it is decided 
m the reverse, the first councillors together with the successful party shall 
25 each be separately punished by the King Narad a 0 states a special rule 
“In the case of those trials which have been tried by the help of witnesses 
" and councillors and also those which have been defeated on account of 


1 According to tho Arya rules about the accrual of responsibility, in addition 
to the results of one’s acts which the actor has to suffer m tins world, he also 
prepares for himself by his thoughts and actions, something which always sticks 
to him even after he leaves the human body That is known as Aparin r>~ 

“ that unseen ^result of virtue and vice, which is a relation superinduced, no 
bofore possessed, unseen, bat efficacious to connect the consequence with tho pa 6 * 8 

and remote cause, and to bnng about at a distant period, or in another world or 
birth, the effect ” 2 Bee Jaitmni TTT 7-8 ( 18-20 ) 

The meaning is that in the case of Apurva there is no division or distribution 

of the guilt or its consequences, but that each one is jointly and severally 

amenable to the entire result 

gqqiv t e Relating to , 1 e relating to the actor 

8 Oh It 40 
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his own •Tldtnee, there U no re-openins of It nor cin Hurt b« under the 
Jtw a r»-trJa]" In tbs ense of lho*o whichbare failed on aeoount of the wit 
nwi and the councillors by an accusation of ths witnesses or councillors 
time wIU not b* a JudlcUltrial asalo defaated by h!§ own eridenco 
U dsfeated on accoant of the mutually contradicting testimony So aleo 5 
Bfbatpatl. “By reason of bli running away without filing o reply « 

" alto by taking resort to the opposite party one who la defeated, the 
“ plaint of «uch a one i» not admitted si alioofona who baa Riven up 

hi* own statement H (305X 


The Anthor mentions a penalty for one who tries to upset a 10 
proceeding decided according to law and justice 
Yajflavalkya Verso 306 

One who although defeated according to law and jmike, still thinks ‘lam 
not conquered rath a one coumg inm ( into Court) shall be made to pay 
doable ( the amount ai ) fine, when he a defeated 1 5 

MHik^harat — He moreover who although defeated after a legal 
procedure (still ) impudently thinks I am not defeated ruch a one 
com mg again into the court of Uw b) adducing evidence of falie 
documenta and tbo like after he n again defeated at a legal trial, 
ihould be made to pay doable the amount of fine 20 

Paoe 160* 

It baa alao been aaid by Naradah “ If a man Is of opinion that 
“ the ault baa been decided and punishment declared In a way con 
trnry to justice he may have tl» cause tried once more provided 
he should pay twice the amount of the fine Inflicted n Tmlam 
‘demded’ t. e. by means of the documentary evidence, witnesses, &c oj 
but where the fine was not pronounced. Uddrhla dandam, 4 where the 
punishment is declared/ u e. which has been carried to the stage of 
tl» declaration of the fine* 

Agam, as Cor the text of Mara 1 u Vi benever a salt lias been 
u decided or a fine deckred, a wise man should consider it as (finally) jq 
** decidea wd most not annul it, n it means that, in cases where a 
doubt arises as to the legality of a decision on account of the com- 
plaint either of the plaintiff or of the defendant, the same may agnln 
be jadioally tried after havi ng drst affirmed him to (pay) a double fine 

1 OkYi w * Oh. VIII *33 ~ 
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and not that even when the cause has been finally decided according to 
the rules of justice, it should be retried by a king through avarice &c. 

Again, if a suit has been decided by anothei king, and if it be in 
departure from justice, even such a pioceedmg should be set right 
and decided legally after a careful investigation, vide the text 1 “What 
“ has been decided through ignorance 2 by another king, and in de- 
“ parture from the principles of justice, even that should be made good 
‘ accoidmg to law, after weeding out the injustice ” 


Viramitrodaya 

10 Yajnavalkya, Verse 3o6 

The disputant who out of suspicion as to the honest character of 
the first investigation regards oneself as not defeated according to law, 
such a one, when the other side succeeds against him again, the first 
party should be compelled to pay him as penalty twice the amount 
15 in dispute ( 306 ) 


Sfilapani 

Yajnavalkya, Verse 306 

Although defeated by a judicial decision, one who thinks that he is not 
defeated, such a one after he is defeated again at court shall be compelled 
20 to pay as penalty twice the amount of the former penalty So says 
Narada 3 “If a man is of opinion that the suit has been deoided and 
“ punishment declared in a way contrary to justice, he may have the case 
“ tried once more provided he should pay twice the amount inflicted , 
‘Decided’ 1 e completed, ‘decision deolared’ t e deposed to by the witnesses 

25 For one who when defeated destroys himself by the poison or the like 
Brhaspatl states “He who destroys himself by poison, hanging, or 
with weapon, such a one shall after death be besmeared with fceoes , he 
does not deserve any rite” (306) 


1 The Author of this text is not known Neither Balombhatta nor Visve- 
swara mention the name 


2 There is an error in the print of the text at p 160 1 8. 
For rpjt HHfU read 3 Oh I 65, 



ttlunlkr* CtL XXVI MlUteharfi— /Tne unjd-^/p rromrd. 1570 

Ytrn *rr j 

The Author indicate the devolution of wraith onjaitly recover* 
«1 mi fine 

Yujfiavalkyo. Vorsc 307 

Wbst bu beta obtained, tbrocjlj bjmtke by Ibe kej u « foe, batinj 
dedicated ft lo Vtraja, he thoald pre R bmueli to the Yiprts ( fciler ) m* 5 
cmiin| ll iblrty-fold 

MiUlqbtri — That Cry which had been levied by the Hop through 
injustice out of trance, *bould be increased thirty time*, tod the Hng 
ihould himself give the same to Bn^umras after mentally dedicating 
thus, “Th* to N orui?i * And as ranch wa* taken nnjQitly in the form of 10 
a fine from t party to much ihonld be repaid to Idmj otherwise there 
would be the offence of theft , tod alto tt the fine mat recovered no 
justly the right of ownership of the first owner remained unaffected 

"This Interpretation of the D Karma S Astra U the comopution of 
“ Vijf&neiYtit himself a Yogin end a dtsapleof tbo tag* bearing the 15 

* title of Uttaroa (1). 

44 Thu* hat been *«t out the commentary on the 'Vyawahlra 
M hJlijda of the Sage Ajflavalkya saturated with tweet language* 
"terse, bat direct, and (at the tame time) expounding the deep 
meaning ( in It ) (i). SO 

** The composition called MitAksharrl hat been *et out by me in 

* language deep ( In meaning ) and clear (in expression), wide in 

* import ( although ) terse In form (3). 

“ The Interpretation of the work of the Sage YAjflavalky* thus 
u concluded, to what learned man will it not be acceptable ? Though °5 
M extremely concise m word*, it f* a* extenin, e In Import and «pnnkle* 

" the Immortal nector ( of learning ) on the ear* (4). 

u Thu* end* the Second Chapter called the VynwahAra of the 
‘ commentary called the gMCukjban on the Treatise on Dharma 
" 4l*tra by Yljffivafkya, being a work of Yfittwirtri BbUinka, the 30 
H leader of the Ascetics of the blessed Paramahainsa, order, and the 
u aon of the worthy Pidmtoiiba Bbaffa Upidbjfiya,” 
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Viramltrodaya * 

A penalty has been stated to be recovered according to Astras; if, 
however, a penalty not according to Sftstra is caused to be recovered by 
the king, then the king himself is the offender and he himself should 
,f) pay the penalty, so the Author says 

Yajnavalkya, Verse 307 

Anydyena, < through injustice ', 1 e not in accordance with the 
S&stra; yo dando grhttah, 'the penalty which has been recovered', tarn, 
'that', penalty increased thirty-fold vanmdya mvedya, ‘having dedicated 
10 to Vatuna’ z e utsrjya, having offered to Varuna, himself to the 
Brfthmanas should give, i.e , make -over. 

Thus ends m the commentary called Viramltrodaya on Yiljnavalkya 
the Chapter known as the ‘ Miscellaneous title of law ’ 


^Qlapanl 

15 Yajnavalkya, Verse 307 

The penalty which was unjustly recovered, he should first offer to 
Varuna.and afterwards making it three-hundred-fold should himself give 
to the Br&hmanas ( 307 ) , 


20 


25 


30 


^ 1 


'Manu 1 states the fruit of holding a judicial trial - ‘ In this 
“ manner a king bringing to a conclusion all these titles of law, washing 
“ away all sins he attains to the highest state ” Having observed z e having 
investigated, is to be understood He 8 mentions the fruit for the punishable 1 
“Human beings who have ' committed sms and who have heeii 
“punished by the kmgB, ( thus) purified go to- heaven like meritorious 
“ men Thus by the guilty being punished and the law purified and 
“ established, the king enjoys the fruit thereof along with the subjects 
11 ’Where the rule of punishment has not been stated by any of the good 
“ people, there taking into consideration the place, the time, etc , the 
“ punishment is to he declared , this is the rule ” 




Thus in the commentary of Yhjnavalkya by 
!§filap&ni ends the Second Book. 




1 Oh Yin 42 r 
% Manu Yin 319, 


a 1 


/ 


J ) * 
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A 1 ast of Chapter* in thii Book a being stated 


Chapter 


I 

. n 
„ ra 

„ IV 

, > 
. VI 

„ vn 
, vni 
„ EX 

» x 
» xi 
„ XII 

„ xm 

„ XIV 

XV 

XVI 
» xvn 

xv ia 

XIX 
„ XX 
, XXI 

xxn 
, xxm 
„ XXIV 
XXV 


On tbe General Role* ol Procedure. 

„ Specie 1 Buie* of Procedure. 

., Recovery o£ Debts. 

. Tbe Law ol Deposits. 

n Witnesses. 

„ Documents 

„ Ordeals. 

„ Tbe Distribution of DAya 

, Boundary Disputes. 

* Disputes between owners snd herdsmen 

„ Sale without Ownership. 

„ Resumption ot Gltta. 

n Rescission of Purchase. 

Breach of Contract of Service 
» Transgression of Compact, 
a Near payment of Wages. 

” Gambling snd Betting on Animals, 
n Abuts. 

n Attault. 

" or Hemons Odeooee. 

» Non-Dabvery after nle. 

” Trading by Partnership. 

Theft. 

" Adultery with Women 

*» Ml*Klianeom PraBma. 


Thus, m all, there are twenty fiy, Chapt^. 
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, Viramltrodaya \ 

A penalty has been stated to be recovered according to Astras; if, 
however, a penalty not according to Sftstra is caused to be recovered by 
the lung, then the king himself is the offender and he himself should 
pay the penalty, so the Author says 

Yajnavalkya, Verse 307 

Any&yena, * through injustice 1. e not in accordance with the 
S&stra;' yo dando grhUah, 'the penalty which has been recovered', tarn, 
'that’, penalty increased thirty-fold varttndya nivedya, 'having dedicated 
10 to Varuna’ 1 e. utsrjya, having offered to Varuna, himself to the 
Br&hmanas should give, 1 e , make -over. 

Thus ends m the commentary called Viramltrodaya on Yfijnavalkya 
the Chapter known as the * Miscellaneous title of law ’ 


^fllapanl 

Yajnavalkya, Verse 307 

The penalty which was unjustly recovered, he should first offer to 
Varuna and afterwards making it three-hundred-fold should himself give 
to the Br&hmanas ( 307 ) 


'Manu 1 states the fruit of holding a judicial trial - - In- this 
20 “ manner a king bringing to a conclusion all these titles of law, washing 

■away all sms he attains to the highest state " Having observed t e , having 
investigated, is. to be understood. He 2 mentions the fruit for the punishable' * 
Hmman beings who have 'committed sms and who have heed 
punished by the kings, ( thus ) purified go to- heaven like meritorious 
25 “ men -> -Thus by the gujlty being punished and the law purified and 

„ j established, the king enjoys the fruit thereof along with the subjects 
„ i^^ ere ru ^ e Punishment has not been stated by any of the good 
people, there taking into consideration the plabe, the time, etc, the 
punishment is to be deolared , Iihis is the rule ” 

^ _ Thus in the commentary of Y&jnavalkya by ' 

1 * ^Cllap&ni ends the Seoond Book. 

o 
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